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Foreword

Al-Hilat al-Najizah li -Halilat al-‘Ajizah (The Effective Stratagem for the Helpless
Wife) is a collaborative work on Islamic law authored by leading Subcontinent ‘ulama’
from the early 20 century under the supervision of Mawlana Ashraf ‘Alf al-Thanawi
(1863 — 1943 CE).

The book was written in the context of Muslim women in British India who were
trapped in unjust marriages. If a husband refuses to issue divorce either on altruistic
grounds (#z/iq) or in exchange for a sum of money (£bx/"), the woman has no
recourse besides the Islamic law courts to dissolve the marriage. Unlike her husband,
she does not have the intrinsic autonomy to enact a divorce. However, most of the
Subcontinent had come under British rule and one of the palpable consequences, at
least for the Muslim community, was the loss of Islamic law courts where matters of
personal law could be decided in accordance with the dictates of Shari‘ah. Hence, for
many, it seemed there was no solution for these oppressed and helpless women. In
desperation, many women in British India committed apostasy — may Allah protect
us — as a ploy to dissolve the marriage.!

Al-Hilat al-Najizah aims at redressing this dangerous phenomenon. It does so by
outlining legal mechanisms in the Shart‘ah designed to empower women with respect
to marriage and divorce. The relevance of the work in today’s time could not have
been greater. Muslims have spread throughout the known world, with large
communities in Europe, America and Africa. The need, therefore, for legally viable
channels in the Shari‘ah for women to dissolve their marriages in unjust situations has
increased exponentially.

In the following paper, we will summarise the contents of a/-Hilat al-Najizah, with an
aim to familiarise an English-speaking audience with the basic themes discussed in
this important work. The summary is not intended to be exhaustive. Many of the
finer points and supporting statements from the classical jurists have not been
included. Hence, ‘ulama’ who are interested in greater detail are advised to refer to
the original work. The Darul Isha‘at Edition, dated 1987, was used, which includes an
introduction by Muftt Muhammad Taqf al-‘Uthmani and a separate discussion on the
subject of £bu/". The Arabic references mentioned as supporting evidence have been
incorporated into the footnotes.

For the Hanafi madhhab, Radd al-Mubtar of Ibn ‘Abidin al-Shami and a/-Fatiwai al-
Alamgiriyyah (ot al-Fatawa al-Hindjyyah) are the most frequently cited references.
Where needed, other books were also cited, including a/-Mabszt of al-Sarakhsi, Fatawa
Qadi Khan and Bada'i* al-Sana’i* of al-Kasani. At least one manuscript/hand-written
work was consulted, Khizanat al-Muftin. For the Maliki madhhab, the primary sources
that were consulted are Mukbtasar al-Khalil and its commentaries by al-Dardir; a/-
Muntaga by al-Bajt and a/-Mudawwanah of Sahnuan.

" The last section of a/-Hilat al-Najizah is a detailed discussion on why this strategy would
not in fact dissolve the marriage.



Arabic passages from these classical texts of figh are interspersed throughout the
Urdu fatwas.

Appended to the end of the treatise is a collection of fatwas from leading Malikt
scholars of Madinah who were asked to provide detailed explanations on the Maliki
rulings on certain key issues. The Maliki scholars who answered the questions and
whose fatwas were heavily relied upon in the treatise are as follows:

DAl o

‘Allamah Sa‘id ibn Siddiq al-Fulant

‘Allamah Alfahashim

‘Allamah Muhammad Tayyib ibn Ishaq al-Ansari
‘Allamah Salih al-Tunist

‘Allamah Muhammad ibn ‘Alf al-Baydaw1

References are frequently made to these fatwas.

Al-Hilat al-Najizah consists of:

An introduction
Two general sections:
o The first on handing over the powers of divorce to the wife (Zafwid al-
talaq) based exclusively on Hanaff jurisprudence
o The second on the situations where women have recourse to an
Islamic Qadi or his replacement to dissolve the marriage based on a
synthesis of Hanafi and Maliki juristic rulings
An addendum on three further situations
An appendix on the Shar‘T ruling of a marriage in which the spouses adhere to
different religions



Introduction to al-Hilat al-Najizah

In the introduction, dated and signed by Mawlana Thanawi in Dhu I-Qa‘dah of 1351
H (1933 CE), he starts with an explanation of the contents of the book and a
rationale for its compilation.

There are two primary reasons for the compilation. The first is to discount criticisms
against the Shari‘ah and its treatment of women that are trapped in marriages with
husbands who are missing, insane, impotent, miserly and so on. The concern is that
since there are no autonomous Islamic Qadis in India, Muslim women have no
means to release themselves from such oppressive marriages.

In answer to this criticism, Mawlana Thanawi contends that Islam has provided the
solution, and failure to implement it is a fault in the Muslim community not Islamic
law. The solution is to appoint an Islamic Qadi who can enforce his judicial decrees
by authority of the government; or to request the government to appoint such a Qadi
who possesses all the requisite qualities of a Qadyi, like being Muslim, accountable, of
sound body and mind and well-versed in religion; or at minimum, request the
government to appoint a Muslim judge in each locality who enjoys autonomy in
issuing decrees on these issues — of marriage and divorce — so that he may consult
with the ‘ulama’ and give rulings according to Shari‘ah. If Muslims do not make such
arrangements, then the blame lies with them, not Islam.

Although this answer is adequate to rebuff the objections made against Islamic law,
Mawlana Thanawi concedes that the pressing question still remains: Do women have
any legal recourse in Shari‘ah in such desperate circumstances to dissolve their
marriages? In answer to this question, it is submitted that women who are not yet
married have an option in Hanafi jurisprudence to prevent potential injustices in
marriage. The procedure and relevant rulings for this are discussed in “Section One”.

Subsequent to a marriage, however, the legal options available to a woman are
extremely limited in the Hanafi madhhab. This is why the rulings in this case were
extracted mostly from the Maliki madhhab, both from the classical texts of the school
and fatwas that were solicited from its living scholars. Rulings pertaining to these
issues were collected in “Section Two.”

[On Taking Dispensations from another Madhhab and the Issue of Talfiq]

Mawlana Thanawi then addresses the question of leaving the established rulings of
the Hanafi school for dispensations found in the Maliki madhhab. One may object
that doing so entails that Hanaff jurisprudence is inadequate. In response, he argues
the fatwas of Section Two were drafted while keeping the conditions of the Hanafi
madhhab for taking dispensations from another madhhab in mind. Hence, the steps
taken cannot be regarded as an attack on the integrity of the Hanafi school.

There are two conditions in particular which, if fulfilled, permit one to take from
another madhhab:



The first condition is that it is done for dire need (darirah) and not in
following one’s whims. There is consensus on this condition. Hence,
permission to act on the Maliki madhhab has only been granted in this treatise
where there is clear necessity. Wherever there was no dire need, dispensations
of the Maliki madhhab were not adopted.

‘Allamah Ibn ‘Abidin al-Shami has explained in his Sharh ‘Ugsid Rasm al-Mufti
that in cases of dire need, there is scope to act on another madhhab. He
writes:
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“It is known that the one who is compelled may act on this [i.e. a weak view]
for himself, as we mentioned, and that the mufti may issue fatwa on it for the
one who is compelled. Thus, what has passed, that it is not permissible for
one to act on a weak view, nor to issue fatwa on it, is premised on a
circumstance besides dire need, as you have learnt from all that we have
established.”

And in Radd al-Mubtar, he said:
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“A judicial decree and a fatwa on a weak view is ignorance...I say: But this is
in a situation besides dire need.”

The second condition for taking dispensations from another madhhab is that
it does not result in combining between the opinions of the two madhhabs
that are followed in such a way that the resultant action is invalid or
impermissible according to both madhhabs. This is known as “Za/fiq.”” Ibn
‘Abidin writes in Radd al-Mubtar.
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“The ruling made-up [of the opinions of two madhhabs such that the resultant
action is invalid according to both] is rejected by consensus.”

Mawlana Thanawi submits that in his judgement, the most balanced view is that
in taking dispensations from another madhhab on the basis of dire need, 7/fiq
must not be made in the same set of rulings. For example, #z/fig must not be
made in rulings pertaining only to the actions of salah or only to the rules of
fasting. If, however, zalfiq is made in different sets of rulings, it would not be the



kind of Zalfig that is rejected by consensus. However, favouring the side of
caution, this latter kind of Za/fig will not be employed in this book.”

The second reason for compiling the book was to dispel ignorance. Some people, under
the pretext of following the Maliki madhhab, create such liberties that would at once be
denounced by the Maliki madhhab and the Hanafi madhhab. Some, due to not having
proper acquaintance with the Maliki madhhab, make mistakes in implementing its
rulings. As a consequence, some annulments are unacceptable in Shariah. Hence, this
serves as a second reason to collect these rulings in full detail, presented clearly and with
the necessary supporting evidence.

The work was critically reviewed and endorsed by leading ‘ulama’ from Darul ‘Ulum
Deoband and Mazahir al-‘Ulam Saharanpur, 11 from the first institution and 4 from the
second. Their endorsements have also been included in the book. Mawlana Thanawi
warns readers that the book is not to be treated as a self-use manual. One who is working
in the field must, firstly, consult with a learned ‘alim in every step of the process.
Moreover, the ‘alim must also operate carefully, diligently and with full caution. He
advises the ‘alim to consult the reliable books of fatwa in the Maliki school, in particular
Mufkbtasar al-Khalil and its commentaries by ‘Allamah al-Dardir, a-Muntaga Sharh al-
Muwatta’ of al-Bajt, al-Mudawwanah and Hashiyah Agrab al-Masalik.

In the rare case that the solution is not satisfactorily found in these and other reliable
Maliki texts, the ‘alim is to consult the Maliki scholars residing in Makkah and Madinah
who may be contacted via the chancellor of Madrasah Sawlatiyyah in Makkah and
Madrasah ‘Ulum al-Shari‘ah in Madinah. Secondly, one working in the field must also
consult with secular lawyers to ensure the proceedings do not violate state law. This book
was written purely on the basis of SharT rulings. If, however, there is ever any conflict
with state law, Mawlana Thanawi advises Muslims who wield influence to advocate for
its acceptance within the law.

In closing, Mawlana Thanawi thanks key figures who were instrumental in the
research and write-up of the treatise:

1. Mawlana Husayn Ahmad al-Madani, the then head teacher of Darul ‘Ulam
Deoband, who helped greatly in soliciting fatwas from the Maliki scholars

2. Mawlana Sayyid Ahmad Sahib of Madrasah ‘Ulam al-Shari‘ah who also helped
in acquiring answers from the Malik1 ‘ulama’

3. Mawlana Zafar Ahmad al-‘Uthmani who prepared an initial draft of the
treatise

4. Muftt Muhammad Shaff*

5. And Mawlana ‘Abd al-Karim al-Gumtali who then worked on a detailed write-

up.
In humility, Mawlana Thanawi writes that they should be given credit for authorship
of the book, which he only took part in nominally.

* Talfig in two different kinds of actions was employed only once in the book, in the
context of “hurmat al-musaharah”. The authors clarify that this was the first and only
ruling in the book in which z/fig occurs.



Section One: On Tafwid al-Talaq (Transferring
the Right of Divorce to the Wife)

A woman or her guardian may secure an undertaking from her potential husband to

transfer the autonomy of divorce to her in the event that he fails to comply with any
one of a list of stipulated conditions. This would serve to curb any injustices that he
may inflict on the woman subsequent to the marriage. A marriage certificate which
transfers autonomy of divorce to the wife in this manner is valid and binding in
Shart‘ah. It is known as “Zafwid al-talaq.”

There are three common procedures of Zafiid al-talag:

1. The conditions are put in writing before the marriage
2. The conditions are stated orally at the time of the marriage contract
3. The conditions are put in writing after the marriage.

These specific procedures will be discussed because they are the most common.

For each of the first and second procedures, there are some conditions that must be
observed for the transfer of divorce to be valid.

Conditions for the First Procedure

If the marriage certificate is recorded and signed before the actual marriage contract,
there must be an attribution to the marriage (nikah) itself. For example, the marriage
certificate will say: “If I marry X, the daughter of Y, and thereafter violate any of the

conditions stated below, then the above named will have the autonomy from that

time on, without any time limit, to dissolve the marriage by enacting one irrevocable
divorce (talaq ba’in).” If there is no attribution to the marriage, the transfer of divorce
mentioned in the marriage certificate is void. A woman will not acquire autonomy of
divorce thereby.?

Often the marriage certificate is prepared before the marriage but signed and
witnessed after the marriage. In this case, it is not necessary to make an attribution to
the marriage as this, in reality, falls under the third procedure and not the first.

Conditions for the Second Procedure

In the second procedure, in which the transfer of divorce is mentioned orally at the
time of the marriage contract, it is a condition that the offer of marriage is made from
the woman’s party, meaning, from the woman herself, her proxy (wakil) or her
guardian (wali). Thus, the woman, her proxy or guardian will say: “I give myself,” or,
“I give X, the daughter of Y, to you in marriage on condition that if you do A, B or
C, then I” or “she is at liberty to decide about my” or “her affair. That is, if any
condition is violated, I”’ or “she will have autonomy to enact one irrevocable divorce
from then on, without any time limit, in order to release myself” or “herself from the
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marriage.” In response, the man says: “I have accepted.” If this is done, the woman
will have the autonomy to issue one irrevocable divorce if the husband fails to
comply with any one of the stated conditions. She merely has to say: “I have issued
one irrevocable divorce upon myself.”

If this procedure is not followed, but the offer and transfer of divorce are made from
the side of the husband, the marriage will be concluded but the transfer of divorce
will be void.*

The Third Procedure

A marriage certificate transferring the autonomy of divorce to the wife written or
signed by the husband after the marriage is unconditionally valid. However,
acceptance of it is entirely at the discretion of the husband. He cannot be compelled
to enter into an agreement of Zafwid al-talaq after the marriage. Hence, the first two
procedures are ideal for a woman who wishes to positively secure her rights in
marriage.

Consultation

Giving women complete autonomy of divorce is not without its complications,
considering the general nature of women to allow their emotions to cloud their
judgement. Hence, the transferral of divorce should be made conditional on
consultation from some responsible members of her family. For example, it will be
said: “I give myself to you in marriage in exchange for X amount of dowry on
condition that if I face severe hardship from you or you violate any one of the
following conditions as attested to by two men from the following list, I will have the
autonomy from that time forth, without any time limit, to enact one irrevocable
divorce.” If the marriage certificate or oral proposal is made by the woman’s proxy or
guardian, the wording would be changed accordingly.

However, even after two men from the list have attested to one or more of the
conditions having being violated, the woman should not act in haste. The Messenger
of Allah (peace and blessings be upon him) said:
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“The most detested of halal [actions] to Allah is divorce.””
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Thus, she should make a decision calmly and rationally, being mindful of the
following:

1. Once the right of divorce has been transferred to her, she should not act in
haste while in a state of anger. Rather, she should fix a period of time, no less
than a week, for deliberation

2. She should consult with well-wishers

3. She should perform Salat al-Istikharah

Only after having done so should she act on what she feels to be correct. In doing so,
the danger inherent in transferring the autonomy of divorce will be diminished.

A Note about Wording

When writing or stating the conditional transfer of divorce, it is necessary to be
precise with the wording. One must not use the words “if she pleases” as this will
limit her autonomy to the short period in which the condition/s was/were violated.
Nor should the words “every time she pleases” be used as this will extend her
autonomy to any future marriage that the couple may enter into. Instead, it should be
worded in such a way that the transfer of divorce is neither limited to the short
period in which the condition was violated nor is it extended to any future marriage.

Hence, the wording should be something like: “At the time the stated condition/'s
was/were violated until one month of such time, she will have the autonomy of
enacting one irrevocable divorce in order to dissolve the marriage, and every time a
condition is thereafter violated, she will regain the autonomy of enacting one
irrevocable divorce up to one month from the time of violation. However, this is
limited to this marriage. Hence, if after separation, the couple was to remarry, the
conditions of transferral are no longer applicable.”¢

Finally, it is necessary for the husband to think carefully about the conditions on
which the transfer of divorce is premised before he accepts the zafwid al-talig. He
should take advice from the people of knowledge, insight and experience. He may
not take back the transfer of divorce once it has been issued.” In order to secure his
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interests, he may make the return, or forfeiting, of the dowry, or a percentage of it, a
condition on his part for the transferral of divorce.
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Section Two: On Faskh al-Nikah (Dissolution of
Marriage through the Law Courts)

This section deals with the options a woman has subsequent to a marriage in the
following five situations:

1. The husband is impotent
2. 'The husband is insane

3. The husband is missing
4. 'The husband is miserly
5.

The husband is truanting

The rulings for the first situation have been derived by and large from Hanafi
jurisprudence while the rulings in the remaining four situations have been derived
mostly from Maliki jurisprudence.

Introduction

In all rulings of this section, a Qadf’s judicial decree is a condition for the dissolution
of marriage. In other words, neither can the woman nor her guardians unilaterally
initiate a divorce. The woman must make an application to the court and after
making investigations, the Qadi will issue a ruling.

A non-Muslim’s decree will have no effect in Shari‘ah. If the case is handled by a
Muslim but executed by a non-Muslim judge or vice versa, the decision is invalid,
because witness testimonies must also be presented to a competent Qadi. The Qadi
himself must hear the testimony or he must receive a written record from another
Qadi. Otherwise, the Qadi may not issue a decree.®

However, this applies only to the situation that a Muslim judge is present. If there is
no Muslim judge, or there is no option to take the case to a Muslim ruler, or the
Muslim judge does not observe Shar‘ principles in formulating his ruling, the woman
has no recourse in the Hanafi madhhab to dissolve the marriage in the
abovementioned situations besides asking her husband for divorce. Hence, an earnest
effort must first be made to ask the husband to issue divorce or at least accept &b/’
in order to remain faithful to the principle that dispensations from other madhhabs
will only be sought in situations of dire need.

The Tribunal

If the husband does not comply, or divorce/ &bu/‘is not possible because the husband
is missing or insane, and the woman does not have the patience to remain married to
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him, only then will there be scope to adopt the following dispensation from the
Maliki madhhab on the basis of dire need. In the Maliki view, a tribunal consisting of
a minimum of three upright Muslim men (jama'‘at al-muslimin al-‘udil) can take the
place of a legitimate SharT Qadi in his absence.

The most important condition for taking dispensations from another madhhab is the
presence of dire need, and this should be assessed by erudite and practising scholars.
Hence, the author of this work did not suffice with his personal opinion but solicited

the views of the ‘ulama’ of Deoband and Saharanpur before proceeding to give fatwa
on the Maliki madhhab.

Three Important Rulings Regarding the Tribunal

1. With respect to the Tribunal, the condition of “uprightness” (‘adalah) means
the individuals selected for the Tribunal must not be guilty of fisg (sinfulness).
Fisq is to commit one major sin or persist on a minor sin. Hence, if a man
accepts interest or bribery, cuts his beard short or is not regular in his salah or
fasting, he cannot be a member of this Tribunal. If no influential person that
fits this description can be found in an area, they should elect some religious
persons who do fit this description to pass verdicts in such cases.

2. 'The Tribunal should consist entirely of ‘ulama’. If this is difficult, there should
be at least one ‘alim on the Tribunal, and if this too is difficult, an ‘alim must
be made to supervise the entire process from beginning to end. If this is not
done, any ruling issued by the Tribunal is invalid even if SharT principles were
observed.’

3. The Tribunal functions as a single body. Hence, if there is any disagreement
over the final verdict, the decree of some members of the Tribunal to the
exclusion of others will have no effect. Only a unanimous judicial ruling from
all members of the Tribunal will have effect in Shari‘ah.19
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The Ruling of an Impotent Husband

In the terminology of Islamic jurisprudence, an impotent man is one who despite

possessing the male organ, is unable to perform intercourse with a woman, whether

due to illness, weakness, old age, magic or some other reason. If a man is able to

perform intercourse with some women but not others, he will be regarded as

impotent with respect to those he is not able to perform intercourse.!!

The wife of an impotent man has legitimate grounds of separation with the

conditions discussed further below. The procedure is as follows:

1.
2.

The woman presents her case to the Qadi or the Tribunal
The Qadi or the Tribunal then investigates her claim by summoning the

husband to court and asking him if he is indeed impotent

If he confesses, he will be given one year respite for treatment

If he does not confess and claims that he did perform intercourse with her,

then:
a.

If she does not claim to be a virgin, the husband will be made to take
an oath. If he takes an oath that he is not impotent and he has
performed intercourse with her, the wife will not have any grounds for
separation. On the other hand, if he refuses to take the oath, he will be
given respite of one year for treatment.

If she claims to be a virgin, the Qadi1 or Tribunal will arrange for an
examination to be conducted on her by reliable and competent
women. In the Hanafi madhhab, the examination of one trustworthy
woman is sufficient, but caution dictates that at least 2 women should
examine her. However, if the case is not being handled by a Qadi but a
Tribunal, the conditions of the Maliki madhhab must be observed.
According to the Maliki madhhab, the examination of no less than two
women will be accepted.!?

1. If after examination, it is found that she is not a virgin, the
husband will be made to take an oath that he is not impotent
and he has performed intercourse with his wife. If he takes the
oath, his word will be accepted, and the woman will have no
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grounds of separation. If he refuses to take an oath, he will be
given one year respite for treatment.

ii. If, on the other hand, the examination reveals that she is
indeed a virgin, the Qad1 or Tribunal will issue a ruling for the
husband to be given one year respite for treatment without
asking him to take an oath.!?

In short, if it is established by some form of evidence that the woman is not a virgin,
whether because of a previous marriage, her own confession or the report of the
female examiners, the man’s oath that he has performed intercourse with her will be
accepted and she will have no grounds for separation. If, however, the man refuses to
take an oath, the woman’s complaint will be considered valid, and he will be given
one year’s respite for treatment. On the other hand, if the female examiners report
that she is indeed a virgin, he will immediately be given one yeat’s respite for
treatment without being asked to take an oath.

There is disagreement whether this “one year” refers to a solar year or a lunar year.
The narration of “Zahir al-Riwayah” (manifest transmission)' is that it is a lunar yeat.
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' That is, the five famous books authored by Imam Muhammad ibn al-Hasan al-
Shaybani in which he transmits the reliable positions of Imam Abu Hanifah, Imam Aba
Yusuf and himself, and occasionally, the opinions of Imam Zufar and Imam al-Hasan
ibn Ziyad. Namely, a/-As/ (also called: al-Mabsii), al-]Jami* al-Kabir, al-]ami‘ al-Saghir, al-
Ziyadat and al-Siyar al-Kabir. Generally, the fatwa position of the Hanafi madhhab is on
one of the transmitted positions in the Zahir al-Riwayah.
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However, in the transmission of al-Hasan ibn Ziyad, it is a solar year, and this has

been preferred for fatwa by the later jurists on the basis of caution. This time period
will commence from the Qadr’s or Tribunal’s decision to give respite, regardless of
the time that has elapsed before the case was taken to court.!®

5. If after a year, the husband’s treatment was successful and he was able to

perform intercourse with his wife even once, she will not have a right of
separation.

If, however, his treatment was unsuccessful and he was unable to perform
intercourse even once with his wife, the Qadi/ Tribunal will investigate
further. If the husband confesses, the Qadi/Tribunal will ask the woman in
that very session whether she wishes to remain in the marriage or not. If she
asks for a separation, the Qadi/Tribunal will ask the husband to issue a
divorce. If he refuses, the Qadi/ Ttribunal will issue a separation. Whether the
husband issues a divorce or the Qadi/Tribunal annuls the marriage, the
separation amounts to one “irrevocable divorce” (talaq ba’in). If, however, she
does not demand a separation in the very session that this offer is made, or
she remains quiet until the session terminates, or she does any other act that
suggests she does not wish for a separation, her right of separation will be
revoked.!®

If the husband does not confess but claims to have performed intercourse
with her, then:

a. If it was proven that she was not a virgin or she now claims that her
virginity was lost some other way, the man will be asked to take an
oath. If he takes an oath that he did indeed perform intercourse with
her, his oath will be considered, and she will have no grounds of
separation. If however, he refuses to take an oath, the woman will be
given the option of separation in the manner explained above.!”

b. If it was proven that she was a virgin on the first occasion and again it
is revealed upon examination that she remains a virgin, the Qadt or
Tribunal will immediately give her the option of separation without
taking an oath from the husband.

Conditions of Separation

Separation on the grounds of the husband’s impotence is only valid when the
following conditions are met:

1.

The woman had no prior knowledge of his impotence. Hence, if she married
him despite knowing of his impotence, she has no right of separation.!8
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2. The husband and wife did not perform intercourse even once subsequent to
the marriage. Hence, if the husband performed intercourse with her even
once, she will not have a right of separation.!?

3. After coming to know of his impotence, she does not say: “I am happy to stay
with him” or something to that effect, clearly expressing her consent to
remain with him. If she merely remains silent or even allows him to touch,
kiss or sleep in the same bed with her, this does not amount to a clear
consent, and thus she will still have legitimate grounds for separation.?’

If after marriage, a legitimate Shar‘T seclusion (khalwa sahthah)?! took place between
the husband and wife, the husband will be liable to pay the full dowry after
dissolution of the marriage and the woman must observe ‘iddah.??

Note: The above discussion is regarding one who possesses the male organ but is
unable to perform intercourse. If it is found that the husband does not possess the
male organ or it is extremely small, he will not be given respite after following the
above mentioned procedure. Instead, she will immediately be given a choice to
separate.?
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*! This refers to the man and wife being in solitude with each other in such a way that the
husband is in no way hindered from performing intercourse with her. That is, neither of

them are unwell or fasting an obligatory fast, and she is not experiencing hayd
(menstruation) or nifas (post-natal bleeding), nor is she in the state of ithram.
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The Ruling of an Insane Husband

According to the view of Imams Abu Hanifah and Abu Yusuf, the wife does not
have the right of separation on the grounds of insanity. If the onset of insanity was
before consummating the marriage, and as a result of his mental state, the husband is
unable to perform intercourse with her thereafter, the same rules of an impotent
husband will apply according to Imam Abua Hanifah. In the view of Imam
Muhammad, if the insanity is such that she is unable to remain with him because, for
example, she fears that he may kill her, she has legitimate grounds to ask for a
separation.?* The imams of the other three madhhabs agree with the view of Imam
Muhammad. According to a/-Hawi al-Qndsi, fatwa is on the view of Imam
Muhammad, and this seems to be the most correct view.2

Imam Muhammad made a distinction between two kinds of insanity, one which is
more complete and severe than the other. The first is known as zutbag and the
second ghayr mutbag. However, it is difficult to identify the exact difference between
these two types in Imam Muhammad’s usage. The Maliki school makes no distinction
between them.?0 Hence, all situations will be dealt with according to the procedure
Imam Muhammad has given for the less severe form of insanity. That is, the husband
will be given one year respite for treatment in much the same way as an impotent
husband.

With respect to the procedure, after the wife makes an application to the Qadi or the
Tribunal, they will first verify the husband’s insanity. If it is confirmed that he is
insane, his guardian or representative will be informed that he has one year respite for
treatment. If after the one year period has elapsed, the woman reapplies for
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annulment and it is confirmed the husband is still insane, she will be given the option
of separation. If she exercises her right of separation, the Qadt or Tribunal will issue a
separation.

If the onset of insanity was before the marriage, the separation will not be considered
an “irrevocable divorce” but a true annulment, the legal outcome being that the man
and woman were never married. If the onset of insanity was after the marriage, there
is some ambiguity on what kind of divorce the separation amounts to. Precaution
dictates that in this case the separation will be counted as one irrevocable divorce.

The conditions for her application to be valid are as follows:

1. She was not aware of his insanity before marriage

2. She did not express explicit approval of the marriage after knowledge of his
condition

3. Once given the option of separation, she exercises her right of separation in
the very same session

4. After the woman comes to know that insanity is a legitimate grounds for
separation, she does not allow her husband to perform intercourse with her,
in that she avoids being alone with him. If he performs intercourse with her
by force, the right of separation remains.

If the annulment took place before a legitimate SharT seclusion, the dowry will be
waived and there will be no ‘iddah. If legitimate Shar‘ seclusion occurred (before
knowledge of his condition), then full dowry and ‘iddah will be necessary after
separation.?’

Note: If any one of the conditions mentioned above are not met, there may still be
grounds for separation on the basis of not receiving maintenance from the husband.
However, in such a case all conditions of this situation must be observed. One such
condition is that the woman did not know before marriage that the husband was
poor.28
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The Ruling of a Missing Husband

The majority of the jurists hold that a missing man will be legally considered alive
with respect to his wealth until the men of his age pass away. Thereafter, his wealth
be distributed amongst his heirs. This is the view of Aba Hanifah, Malik and al-
Shafi1. Imams Aba Hanifah and al-ShafiT also maintain this rule with regards to the
wife of a missing man. That is, she will remain married to him until men of his age
pass away. However, the Hanaff jurists have allowed the Qadi in some situations to
give her permission to marry another man, that is, when based on circumstantial
evidence, the most likely reason for being missing is death. For example, one who
was missing in battle would most likely have been killed.? In situations besides these,
the wife of a missing man has no other option in the Hanafi madhhab besides waiting
until all men of equal age pass away.

However, in the Maliki madhhab, observing certain conditions, a marriage can be
annulled by the Qadi following a four year period from the time a woman applies for
separation. The woman will subsequently observe ‘iddah and may thereafter marry
another man. The Hanbali madhhab has also stipulated a four year period in some
situations as mentioned in a/-Mughni.

Some of the later Hanaff jurists gave fatwa on the Maliki school in this issue because
of the difficulty inherent in the Hanafi position.3? The ‘ulama’ of India have agreed
on shifting to the Maliki position, resulting in the ruling effectively becoming part of
the Hanaft school. Nonetheless, as far as possible, it is still necessary for a woman to
try to adhere to the original ruling of the Hanafi madhhab. If she has no
arrangements for maintenance or she is fearful of falling into sin, there will be leeway
to act on the Maiki dispensation based on dire need. While adopting the Maliki view
it is necessary to observe all the conditions of the Maliki madhhab as stated by Ibn
‘Abidin.!

Ibn ‘Abidin al-Shami discussed the Maiki madhhab very briefly, which is why there
was a need to study the position of the Maliki school more thoroughly. Hence,
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questions were sent to the Malik jurists of Madinah and after receiving answers,
some follow-up questions were sent. This occurred a third time. All of these
correspondences have been appended to the book a/-Hilat al-Najizab.

The procedure for a woman who wishes to apply for separation on the grounds of
her husband being missing in a “Darul Islam,” that is a land governed by laws of
Shari‘ah, is to first take the case to a Qadi and prove by means of testimony that she
was married to the man in question. If people who witnessed the marriage itself are
not available, the testimony of those who are aware of their marriage is sufficient.>
Next, it will be proven through testimony that the husband is indeed missing.

Furthermore, it is necessary for the Qadi to conduct his own investigations to search
for him. This may be done by questioning people who would be expected to know
his whereabouts.?? If there is hope in finding him by placing a notice in newspapers
or other media outlets, this should also be done. In short, all available means and
resources should be exploited to find him. There is disagreement over who should
bear the expenses of this investigation. Some say it should be the woman herself and
others, the treasury. In Darul Harb, a group of men may bear the expenses or, if
possible, the government.

When his missing status is confirmed, the Qadi will issue a decree to the woman to
wait for four years. The period of four years will commence from the time the Qadyi,
having conducted his own investigations, has confirmed the missing status of the
husband. No consideration is given to the time that elapsed before this.

If within this period, no information is received about him, he will be considered
dead. The woman will be told to observe ‘iddah for 4 months and 10 days, and
thereafter she may marry another man. After the four year period, the woman does
not have to reapply for separation. The initial application is adequate.?* However, in
order to act on the Hanafi madhhab as far as possible, after the four year period, the

woman should return to the Qadi, and acquire a ruling from him that her husband is
legally dead.?

In a Darul Harb where the land is governed by non-Shar‘ laws, the majority of
Malikis agree with the Hanaff stance. That is, a woman may not separate from her
missing husband until all men of his age pass away. However, al-Ashhab from the
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senior jurists of the Maliki school held that the ruling in Darul Harb is the same as
the ruling in Darul Islam.3¢

If it is possible in a Darul Harb to exploit all necessary means and resources to search
for a missing husband, according to the contemporary Malik jurists who were
consulted, it will share the ruling of Darul Islam in this issue. Due to the absence of
Islamic rule, a Muslim judge who is appointed by the government to issue rulings in
accordance with the Shari‘ah is sufficient. If a Muslim judge of this description is not
available, a Tribunal may replace him as explained earlier.

Note: In the case of a missing husband, if the woman takes her case to a place where
a Shar‘T Qadi is available, his ruling will be valid. However, in the case of an impotent
or insane husband, it is necessary for her husband to be present in order for the
ruling to be legitimate.

If the Missing Husband Returns

If the husband returns before a second marriage, or before a legitimate Shar‘T solitude
with a second husband, the woman will remain married to the first husband.

If, however, the husband returns after a legitimate SharT solitude has taken place with
a second husband, the Maliki madhhab makes a distinction between the situation that
the second husband was aware of the missing husband and the situation that he was
not aware, stating that in the first she will return to the first husband and in the
second she will remain with the second.3” However, the Hanafi madhhab makes no
distinction between the two situations, stating that in all cases the woman will return
to the first husband and the marriage to the second husband will dissolve upon his
return.’® Since there is no need to act on the Maliki madhhab in this case, it is
necessary to adopt the Hanaff stance.

There is no need to renew the marriage and no new dowry must be stipulated. She
must observe ‘iddah from the second husband for either three menstrual periods or
the delivery of a child and this will be observed in the residence of the first
husband.? After a legitimate Shar‘T solitude with the second husband, the full amount
of dowry is payable. Before a legitimate Shar‘T solitude, the second husband does not
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pay any amount of dowry. Any children from the second marriage will belong to the
second husband.
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The Ruling of a Miserly Husband

A miserly man in the terminology of Shari‘ah is one who despite having the means
does not maintain his wife according to the requirements of Shari‘ah. Based on dire
need, the rulings in this situation have also been extracted from the Maliki school. In
such a situation, it is necessary for the wife to first try to dissolve the marriage by
means of &hul’ If despite her best efforts, the husband does not comply, then in
cases of extreme need, she may take recourse to the Maliki position that the miserly

character of the husband is a grounds of separation. There are two cases of extreme
need:

e Tirstly, no arrangements have been made for the wife’s expenses neither by
the husband nor by anyone else and the wife is unable to work.

e Secondly, because of the miserly character of the husband, the woman is
forced to live separately from him, and she fears falling into sin because of
this.

The woman must first present her case to the Qadi or Tribunal (in his absence) who
will then investigate the matter based on SharT testimony. If the woman’s claims are
confirmed and it is proven that despite having the means, the husband is not
providing for her, the husband will be issued the following ultimatum: He must either
tulfil the right of his wife or issue her a divorce, and if he refuses to do either, the
Qadt or Tribunal will annul the marriage. If the husband does not respond, the Qadi
or Tribunal will proceed to annul the marriage. There is no period of respite. Once
the application has been made and the wife’s claims have been confirmed, the
husband will immediately be given this ultimatum.

If the husband mends his ways following separation and promises to provide for her
after the ‘iddah has completed, he has no unilateral right to take her back. He may
only do so with her consent by renewing the marriage. If he does so before the
‘iddah, there is some ambiguity as it is not clear whether the separation in this case is
counted as a “revocable divorce” (talaq raj7) or an “irrevocable divorce”. Because the
first is more likely as stated by ‘Allamah Sa‘id ibn Siddiq, the woman must return to
him if he makes a solemn promise to provide for her during the ‘iddah. However, the
marriage must also be renewed out of precaution.
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The Ruling of a Truanting Husband

If a husband is absent and known to be alive, but he does not visit his wife nor does
he make arrangements for her to come to live with him, nor does he make
arrangements for her expenses, nor does he issue her a divorce, leaving her distraught
and helpless, he is known as a “truanting husband”. The wife must first attempt to
obtain £hu/* from him. If he does not comply, it is better for her to be patient. If she
cannot endure because of lack of maintenance, she may act on the Maliki
dispensation as follows.

She presents her case to the Qadi or Tribunal and proves by means of testimony that
the truanting man is indeed her husband, and thereafter proves by means of an oath
that he did not make arrangements for her provision nor did she forfeit her rights of
maintenance. If someone takes responsibility for her maintenance thereafter, she will
lose her right of separation. But if that person does not follow through with this
undertaking, she may reapply for separation. In such a case, or in the case that no one
takes responsibility for her maintenance, the Qadt or Tribunal will send a written
decree to the husband, stating that he must either bring his wife to live with him or
make arrangements for her expenses or issue her a divorce, and if he does not
comply, the court will issue a separation. The written decree must be sent via two
reliable persons who will demand a response, and any written or verbal response will
be recorded so that they can be brought as evidence to the Qadi or Tribunal. 4
However, if the husband stays in a remote place where it will be difficult to send two
people to him, it will be sufficient to send the written decree to him by post. If the
husband does not respond, the Qadi or Tribunal will wait a further month. If within
the month, the wife’s complaints are still not redressed, she will reapply for a
separation and the Qadi or Tribunal will annul the marriage.

If the husband returns after the separation but during the ‘iddah, he has the right to
take her back as the separation only amounts to a “revocable divorce.” If he returns
after the ‘iddah and proves that his wife’s claims were false, in that he did make
arrangements for her maintenance or he invited her to stay with him or she forfeited
her rights, she will be returned to him. This will be the case even if she remarried and
had children with a second husband. In such a case, the second marriage will
immediately terminate, and she will have to observe ‘iddah if a legitimate Shar%
solitude occurred. The ruling of the amount of dowry payable by the second husband
is the same as for the missing husband.

If, however, the husband is unable to provide any proof against her claims, she will
not be returned to him.
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Closing Remarks
Concluding the treatise, Mawlana Ashraf ‘Alf al-Thanawi writes:

“Here ends the treatise, and all praise belongs to Allah, the Guide in every statement.
The lowliest, Ashraf ‘Alf, may his hidden and open sins be pardoned, wrote it, in
participation with the two virtuous ones who have combined upright knowledge with
right practice, Mawlawi Muhammad Shafi® and Mawlaw1 ‘Abd al-Karim, may Allah,
Exalted is He, ennoble them with great reward, at the start of the month of Dhu I-
Qa‘dah, 1351 from the migration of the Prophet, the Noble Intercessor, upon him a
million blessings and salutations.”*!

Endotrsements

Thereafter, endorsements are presented from the following scholars:
Imdadul “‘Uloom

1. Mawlana Zafar Ahmad (Imdad al-‘Ulam)
2. Mawlana Abd al-Karim (Khangah Imdadiyyah)
3. Mawlana Siraj Ahmad (Khanqah Imdadiyyah)

Darul ‘Uloom Deobamd

4. Mawlana Husayn Ahmad (Deoband, principal)
5. Mawlana ‘Abd al-Sami°

6. Mawlana Muhammad Rasul Khan

7. Mawlana Muhammad Ibrahim

8. Mawlana Muhammad Tayyib

9. Mawlana Sayyid Muhammad Mubarak
10. Mawlana Riyad al-Din

11. Mawlana Asghar Husayn

12. Mawlana Mas‘ad Ahmad

13. Mawlana Muhammad Shaff*

14. Mawlana Muhammad I‘zaz ‘Ali

Mazahir al-‘Ulam

15. Mawlana ‘Abdul Latif

16. Mawlana ‘Abdur Rahman

17. Mawlana Muhammad Zakariyya Kandhlew1
18. Mawlana Muhammad As‘adullah
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Addendum

After writing the above treatise, there was a need to address three further situations
which also require the decree of a Qadi for the annulment of marriage. The rulings of
these three situations are all derived from the Hanaft madhhab, with the exception of
the specific issue of substituting the Qadi with a Tribunal.

The three situations are as follows:

1. Hurmat al-Musaharah (Permanent Unmarriagibility based on Relationships
Established Through Marriage or Sexual Intimacy)

2. Khiyar al-Bulagh (Post-Maturity Autonomy)

3. Khiyar al-Kafa’ah (Autonomy based on Incompatibility)

This addendum has been titled a/-Mukbtarat fi Mubimmat al-Tafriq wa I-Khiyarat
(Selections on Important Aspects of Separation and Autonomies), and was
completed in Ramadan of the year 1352 H.
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Hurmat al-Musaharah:

Permanent Unmarriagibility based on Relationships Established
through Marriage or Sexual Intimacy

If 2 man has illicit relations with 2 woman, or touches her bare skin or kisses her,
resulting in either one of them experiencing lust, without any barrier between them
that prevents heat transfer, or he looks inside her private parts with lust, “hurmat al-
musaharah” will be established. Meaning, all female ancestors and female descendants
of the woman, whether by blood or breastfeeding, will be permanently impermissible
for him to marry. Similarly, if a woman touches the bare skin of a man or kisses him
resulting in either one of them experiencing lust, or looks at his private parts with
lust, then too hurmat al-musaharah will be established, making the male ancestors
and male descendants of the man permanently impermissible for her to marry.

Intention is not a condition for hurmat al-musaharah. Hence, if this happens by
mistake or accident, hurmat al-musaharah will be established. For example, if a man
touches his mother-in-law with lust, believing her to be his wife, his wife will become
permanently impermissible for him. This is why it is necessary for the husband to be
extremely careful with respect to the female ancestors and descendants of his wife,
and likewise the wife must be extremely careful with respect to his male ancestors and
descendants.

If anything of this nature occurs between the husband and the wife’s female
ancestors/descendants or the wife and the husband’s male ancestors/descendants, it
is necessary for the woman to avoid intimacy with her husband and the man must
separate from the woman, saying, for example, “I have left you,” or, “I have divorced
you.” In such a case, the woman will observe ‘iddah and she may thereafter marry
another man.

If, however, the husband refuses to do this, the woman must try her utmost to avoid
intimacy with him because intimacy with him is now haram. However, until the
husband does not pronounce separation from her or the Qadi does not issue a
separation, she may not marry another man.*?
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If the woman wants a separation in order that she may marry another man, she must
apply for an annulment from the Qadi or, in his absence, a Muslim judge authorised
by the government to issue rulings in this regard, and in his absence, a legal Tribunal
as described earlier. This is the only situation in which “talfiq” arises albeit in two
different areas, as the ruling of “hurmat al-musaharah” is based on the Hanafi school
and the substitution of a Qadi for a Tribunal is based on the Maliki school.

The procedure for separation is as follows: The wife explains to the Qadi or Tribunal
why she believes hurmat al-musaharah has taken place, based on either some incident
between herself and the man’s male ancestors/descendants or an incident between
her husband and her female ancestors/descendants. If actual copulation took place,
the woman should not mention this explicitly, but state that his private part touched
her private part without a barrier or words to that effect. The Qadi or Tribunal will
ask for confirmation from the husband. If the husband confirms her account, he will
issue a separation. If the husband does not confirm her account, the woman will be
asked to present witnesses. If she does not present witnesses or the witnesses are not
competent to give testimony in court, the husband will be made to take an oath that
hurmat al-musaharah did not take place. If he takes the oath, the Qadt or Tribunal
will not issue a separation, nor will they decree that the woman must remain with her

husband.

Whether the incident which the woman describes involved herself or her husband,
the procedure will remain same. In the case where the incident involved the husband,
the man will be made to swear an oath that the incident did not take place or if it did
there was no lust. And in the case where the incident involved the woman, he will be
made to take an oath that his overwhelming belief is that she is not being truthful in
her claim and the incident did not take place or even if it did, it did not occur with
lust.

As far as testimony is concerned, if the witnesses state that they saw the individuals in
question kissing each other on the lips or on the face or touching the private parts or
breasts, this is sufficient to establish hurmat al-musaharah. The claim from either the
witnesses or the individuals involved that there was no lust will not be accepted. If
the witnesses state they saw the man or woman in question kissing one another on
the head or touching each other elsewhere and assert that this was with lust based on
circumstantial evidence, hurmat al-musaharah will be established. If they do not state
that this was with lust, hurmat al-musaharah will not be established. Instead, the man
will be asked to take an oath that this occurred without lust. If he takes the oath, the
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Qadt or Tribunal will not issue a separation. If he does not take the oath, the Qadt or
Tribunal will issue a separation.*?

Note: It is obvious that the incident that caused hurmat al-musaharah would involve
two individuals, either the husband or the wife and one of their close relations. No
clear explanation could be found from the jurists on the position of the testimony of
the second individual. However, based on general principles, this individual may be
counted as a witness. His/her testimony will be accepted if the incident he/she is
confessing to does not amount to fisg. For example, if a father-in-law touched his
daughter-in-law with lust believing her to be his wife, and he is otherwise an upright
individual, his testimony will be accepted. If his/her testimony does amount to fisg,
there is uncertainty whether the testimony will be accepted.

Final Points: It is haram for the husband to give false oath if he knows that
something which caused hurmat al-musaharah has occurred. If he did take a false
oath, while the claim of the woman is true, it is impermissible for her thenceforth to
allow the man to be intimate with her. She must try by all means to separate from
him, by asking for £hu/‘and so on. If nothing works, she must live separately from
him.
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Khiyar al-Buligh (Post-Maturity Autonomy)

The highest guardian (wali) of a minor, whether male or female, is the father. If the
father weds a minor, the marriage is absolutely binding. Meaning, after maturity, the
boy or gitl will have no autonomy to revoke the marriage. This is regardless of
whether the marriage of a minor girl was to a compatible partner or not* and
whether the dowry was to standard or not.*> However, for the marriage of a minor
gitl to be accepted to a non-compatible partner or with a dowry below standard there
are two conditions:

1. The father is in his right senses when conducting the marriage

2. He is not known for making bad decisions. That is, it is not expected of him
that he would disregard the interests of the child for other worldly interests
like money and so on.

If a man known for making bad decisions weds his daughter to a non-compatible
partner or with dowry below standard, the marriage will not be concluded. The same
applies to a father who is a shameless fasig as stated in Radd al-Mubtar.

In the absence of the father, the father’s father holds the same authority and
guardianship as the father.

In the absence of both the father and the grandfather, other close relatives will
receive the status of guardianship, like the brother, uncle and so on. However, they
are not equal to the father and grandfather. If they were to wed a minor to a non-
compatible partner or with a dowry below standard, the marriage will not be
concluded. And if they were to wed the minor to a compatible partner with the
correct amount of dowry, the marriage will be concluded but not absolutely binding.
Upon reaching maturity, the boy or girl will have the choice to annul the marriage.
This is known as “khiyar al-bulagh.”

In order to exercise the right of khiyar al-bulugh, a virgin girl must declare her
disapproval of the marriage immediately upon reaching maturity*® in the presence of
two male witnesses. Upon reaching this age, she must verbally express her rejection
of the marriage regardless of whether someone is present or not. More details on this
are given below. She will only be excused for not expressing her disapproval of the
marriage immediately if there is something preventing her from speaking at this
point, like a cough, sneeze or someone putting their hand over her mouth. If there is

*“ A brief description of compatibility in terms of Shari‘ah will be given in the next
section

4 A “standard dowry” (mahr al-mithl) is the sum of money received as dowry by the
girl’s female relatives on her father’s side. Hence, if a father weds his minor daughter in
exchange for a sum of money below the “standard dowry,” the marriage is concluded
and binding, with the conditions mentioned above.

46 Maturity is established by the first time she experiences Aayd, experiences nocturnal
emission or becomes pregnant. If none of these occur by the time she is 15 years of age
in terms of lunar years, she will be regarded as mature from this point
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an inexcusable delay, her right of exercising khiyar al-bultgh will be revoked. If no
one was present at the time she reached maturity and she was to tell a lie to the Qadi
or the Tribunal that she did express her disapproval of the marriage immediately
upon reaching maturity, although sinful, the decree of the Qadi in such an instance to
dissolve the marriage will be binding in Shart‘ah.

If the girl is not a virgin at the time of reaching maturity, it is not necessary for her to
express her disapproval of the marriage immediately. She will maintain the right of
khiyar al-bulagh right until the time that she does not show approval of the marriage.
Hence, if after maturity, she declares acceptance of the marriage or she is physically
intimate with her husband, her right of khiyar al-bulagh will be revoked.

A minor boy shares the ruling of a girl that is not a virgin.

The abovementioned rulings apply to the situation that the minor boy or gitl were
aware of the marriage at the time of reaching maturity. If they are not aware of the
marriage, then these rules apply once the news of the marriage reaches them.#’

There are two ways a girl who is not a virgin may make witnesses:

1. If at the moment she reaches maturity there are people present, she declares:
“I have now become mature and I wish to annul the marriage.”
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2. If no one is present, she will declare her disapproval of the marriage to herself

and then immediately call witnesses or attend to them herself and declare: “I
have now become mature and I wish to annul the marriage.” She should not
say: “I became mature a short while ago...”

Then she must take the case to the Qadr or in his absence, the Tribunal. There are
three possible scenarios:

1.

If she made witnesses, she will declare to the Qadi or the Tribunal: “I reached
maturity on X day and I rejected my marriage and made Y and Z witnesses to
this.” Subsequently, the Qadi or the Tribunal will dissolve the marriage.
However, after making witnesses, it is necessary to take the case to the Qadi
within one month. If she does not do so within the period of one month, her
right of khiyar al-bulagh will be revoked.

In the situation that no reliable witnesses were available or she said to the
witnesses: “I became mature a short while ago...”, she must attend the court
of the Qadi or Tribunal as soon as possible, within a maximum period of a
tew days, and declare: “I have reached maturity and reject my marriage, so
issue a separation.” If the Qadi or Tribunal asks when she reached maturity
she should not answer. If she does not answer, the Qadt or Tribunal may
issue a separation and otherwise may not.

A final scenario is that she states in the presence of the Qadi or the Tribunal,
“I have just now reached maturity and wish to annul the marriage.” Without
any witnesses or oath, the Qad1 or Tribunal may issue a separation.*®
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Khiyar al-Kafa’ah (Autonomy based on
Incompatibility)

In some situations a woman’s marriage to an incompatible partner® is completely
invalid, in others it is valid but not binding and in yet others it is valid and binding.
Six situations are discussed below.

First Situation: If a woman (one who has passed the age of maturity) was to marry a

non-compatible partner without the permission of her guardian amongst her primary
male heirs (‘asabah)>’, the marriage is invalid and will not be concluded. This is the
case even if she receives approval from the guardian thereafter. Hence, a woman
must ensure that she avoids this.>! If after marriage, she learns the man is
incompatible with her, she should immediately accept that the marriage is not valid
and separate from him.

Second Situation: If a guardian besides the father or grandfather weds a minor girl to

an incompatible partner, or the father or grandfather wed her to an incompatible
partner but he is known for making bad decisions or is a shameless fasig or did so
while intoxicated and not in the right mind, the marriage in this case will also not be
valid.

Third Situation: If the father or grandfather who is not known for making bad
decisions and is not a shameless faszig was to wed a minor girl to an incompatible
partner while in the right state of mind, the marriage is valid and binding. This is
regardless of whether the father or grandfather knew at the time that the man was
incompatible.

Fourth Situation: If a woman marries an incompatible partner with the permission of

her guardian, while he is aware of his incompatibility with her, or if the guardian weds
the woman to an incompatible partner with her consent, the marriage is valid and

* Compatibility is determined based on a number of different factors. For example, if the
woman is from a pious family and the man is irreligious and commits open sins, he is not
compatible with her. Similarly, if she is of a high ancestry and he comes from a family of
lower caste, putting her family to shame if she was to marry him, he will be incompatible
with her. Compatibility is only considered from the side of the woman. Hence, if a man
was pious and the woman came from an irreligious family, they would not be described
as incompatible.

* Guardianship rests in the primary male heirs (‘asabah), that is: the male ancestors, male
descendants, male descendants of the father and male descendants of the father’s father.
If no guardian amongst the ‘asabah are present, the guardianship will move to others, like
the mother. In such a case, a woman’s marriage to a non-compatible partner is valid.
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binding. All guardians are equal in this respect, with the difference being that a virgin
woman’s silence will be regarded as consent only when the father or father’s father
informs her of the marriage. When any other guardian informs her of the marriage,
silent consent is not adequate.>

Fifth Situation: If a woman marries a partner whose compatibility is unknown with
the approval of her guardian, and at the time of marriage, the woman made it a
condition that the partner is compatible, or they were made to believe that he is, and
it is later discovered that he is not compatible, both the woman and the guardian will
have the option of annulling the marriage.>> However, if the woman is a virgin, her
right will be revoked if she remains silent upon receiving the news that he is
incompatible. If she expresses her disapproval of the marriage immediately upon
receiving news of his incompatibility, the Qadi or the Tribunal will issue a separation.
If she is not a virgin, her right will remain until she explicitly or implicitly shows her
approval of the marriage as discussed in the section on khiyar al-bulagh. The
guardian shares the same ruling as a woman who is not a virgin. That is, until he
explicitly or implicitly (e.g. by accepting the dowry) approves of the marriage after
knowing of his incompatibility, he will maintain the right to annul the marriage.>*

Sixth Situation: If the father or grandfather weds a minor to a person they were made
to believe is compatible, but it turns out he is not compatible, only the father or
grandfather in this case will have the right to annul the marriage. Their right will
remain until they show explicit or implicit approval of the marriage after learning of
his incompatibility.>>
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Appendix:

The Status of a Marriage in which the Spouses Belong to Different Religions

Some Muslim women, out of desperation, committed apostasy as a ploy to escape an
oppressive marriage. Hence, this appendix was added to explain the ruling of a marriage
in which the spouses adhere to different religions. The outcome is that such a ploy, as
dastardly and dangerous as it is, is ineffective since even after re-entering Islam, the
woman will not be permitted in Shari‘ah to marry another man. This appendix is called
Hukm al-1zdiwaj ma‘a 1kbtilaf Din al-Azwaj (The Ruling of a Marriage with a Difference in
the Religion of the Spouses), and was authored by Mufti Muhammad Shaft’. He
completed it in Rabi‘ al-Awwal of the year 1352 H.

Differences in the religions of spouses may occur before a marriage or after. With
regards to differences in religion before a marriage, a Muslim woman can in no situation
marry a non-Muslim man, regardless of what religion he belongs to. Similarly, a Muslim
man may not marry a non-Muslim woman with the exception of one who belongs to the
“People of the Book”, Jews and Christians, with two conditions:

1. She must believe in the fundamentals of the religion she subscribes to whether
Judaism or Christianity

2. She is not an apostate from Islam who apostatized to the religion of Judaism or
Christianity

If these two conditions are met, the marriage will be valid, but without dire need, such a
marriage is regarded as extremely detestable (makruh tahrimi) because of the many
harmful consequences it entails. Hence, ‘Umar (may Allah be pleased with him) forbade
Muslim men from marrying women from the Jews and Christians (Kitab al-Athar).

If, on the other hand, the spouses belong to the same religion but a difference in their
religions only arose after marriage, there are four possible scenarios:

Firstly, both were non-Muslims and both became Muslims together.

Secondly, both were Muslims and both became apostates together. In both these
situations, the marriage remains intact.

Thirdly, both were non-Muslims and one of them enters Islam while the other remains a
non-Muslim. If it is the man that becomes a Muslim while the woman remains a
disbeliever, if she subscribes to a religion of the People of the Book with the two
conditions described eatlier, the marriage will remain unaffected. If however she belongs
to another religion, and this occurred in a Darul Islam, the Qadi will offer Islam to her,
and if she accepts, the marriage will remain intact. If she refuses or remains silent, the
Qadt will immediately issue a separation. In Darul Harb, if she does not accept Islam
within a period of three menstrual cycles, the marriage will dissolve. If she does accept
Islam within this period, the marriage will remain intact.

If it is the woman that accepts Islam while the husband remains a non-Muslim, and this
occurred in a Darul Islam, the Qad1 will offer him Islam, and if he accepts, the marriage
will remain intact, but if he rejects or is silent the Qadi will issue a separation. In Darul
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Harb, if the husband does not accept Islam within a period of three menstrual cycles, the
marriage will dissolve. If he accepts Islam in this period, the marriage will remain intact.

In the above scenario, if the separation was a result of the Qadr’s decree, the woman
must observe ‘iddah. If the separation was after three menstrual cycles, and it was the
husband that accepted Islam, iddah does not have to be observed. Hence, for example,
he may marry the woman’s sister immediately after the separation if her sister is a Muslim
ot from the People of the Book. If it was the woman who became Muslim, according to
Imam Abu Yusuf and Imam Muhammad, after the separation following three menstrual
cycles, she must observe ‘iddah for another three menstrual cycles. This is the more
cautious view. According to Imam Abua Hanifah she need not observe a period of ‘iddah
after the separation. However, if she is pregnant, according to Imam Abu Hanifah too
she cannot remarry until delivery of the baby.

Fourthly, if both were Muslims and then one of them left Islam. If it was the husband
that apostatized, the marriage will immediately dissolve. There is no need for the
intervention of a Qadi. If this occurred before a legitimate Shar‘1 solitude, he will be
liable for half the stipulated dowry and the woman need not observe ‘iddah. If it was
after a legitimate Shar‘T solitude, the full dowry will be payable and the woman will
observe ‘Gddah.

If the woman commits apostasy, there are three views in the Hanafi madhhab:

1. According to the Zahir al-Riwayah (apparent transmission), the marriage
immediately dissolves with her apostasy, but she will be forced to re-enter Islam
and to return to her husband

2. 'The jurists of Balkh and Samarqand and some of the jurists of Bukhara like Abu
1-Nasr al-Dabust and Abu 1-Qasim al-Saffar held that the marriage does not
dissolve but remains intact

3. According to a report from the Nawadir”’, she will be put into slavery and given
into the possession of her husband after authorisation from the ruler of the
Muslims.>8
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All three opinions agree that the woman does not have the right to leave the first
husband and marry another man. Hence, on this point there is agreement. In order to
maintain this unanimous principle, fatwa on the view of the jurists of Balkh and
Samarqand is necessary as the other two views require state power (which Muslims do
not have) to enforce discretionary punishments and slavery.

Important Points

Although the marriage remains intact according to this view, the jurists of Balkh agree
that it is not permissible for the man to be intimate with the woman while she remains an
apostate. Once she re-enters Islam, according to the jurists of Balkh, there is no need for
renewal of the marriage, but according to the Zahir al-Riwayah, this is necessary. Since
on this point, there is no need to move away from the Zahir al-Riwayabh, it will be
necessary to renew the marriage. Hence, a new amount of dowry will also need to be
stipulated, no less than 10 dirhams.

Endorsements

The following scholars endorsed this treatise of Mufti Muhammad Shaff:
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From Imdadul ‘Ulam

1. Mawlana Ashraf Ali
2. Mawlana Abdul Karim Gumthali
3. Mawlana Zafar Ahmad

From Deoband:

4. Mawlana Asghar Husayn
Mawlana Husayn Ahmad

Sayyild Muhammad Mubarak ‘Ali
Mawlana Muhammad Ibrahim
Mawlana Muhammad RasulKhan
. Mawlana ‘Abdus Sami*

10. Mawlana Ma‘sim Ahmad

11. Mawlana Riyad al Din

12. Mawlana Muhammad Tayyib

Rl N

From Mazahirul ‘Ulum

13. Mawlana ‘Abdul Latif

14. Mawlana ‘Abdul Rahman

15. Mawlana Muhammad Zakariyya Kandhlewi
16. Mawlana Muhamad As‘ad
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Procedure of Faskh al-Nikah at the Jam‘iyyat al-‘Ulama’ KZN

When a woman initially comes to the Jam‘iyyat al-‘Ulama’ wishing to apply for a
faskh, she will be directed to the marriage counselling department. Here, she will
be interviewed by a marriage counsellor, ideally a well-educated elderly female
with an Islamic ethos. The counsellor will find what issues the woman is facing in
her marriage. She will exhaust all avenues to try to resolve the marriage. If deemed
necessary, the husband will be called in to try to mediate a solution. All of this
must be done under the supervision of an ‘alim to ensure the mediation is fair and
unbiased. Despite sympathy for the applicant, the marriage counsellor must not
submit to her pressures or in any way bend the rules.

If the husband co-operates, the counsellor will try to counsel them in their
marriage. If the applicant is still apprehensive after being given assurances by the
husband to make the marriage work, the marriage counsellor may suggest a tafwid
al-talaq (sample attached) to pacify her. The woman will put certain conditions —
that is, those things she would like to see changed in her husband — and the
husband will sign an agreement declaring that if he violates any of these
conditions and his wife complains to the Jam‘iyyat, two named members of the
Judicial Committee will, after conducting their own investigations, have the
permanent irrevocable autonomy to dissolve the marriage thereafter by enacting
one talaq ba’in. This undertaking should not be imposed on the husband but
negotiated with him, including the terms. They must agree amicably on the terms
and conditions of tafwid al-talaq.

If the counsellor discovers that there is no scope for reconciliation, or the
husband does not cooperate, she will assess if there is grounds for faskh al-nikah
by sharing her case details with an ‘aim from the judiciary. If there are grounds,
the applicant will be advised to make an application to the judicial committee. She
will be directed to a representative of the judicial committee who will help her fill
out the application form (sample attached). A letter will be sent to the husband
asking him to contact the Jam‘iyyat with a deadline of fourteen days. If he does
not reply, a second letter will be sent to him, attaching an “acknowledgement of
talaq” (sample attached) form for him to sign if he believes the marriage has
irretrievably broken down. If he still does not cooperate, a third letter will be sent
with the date of a judicial sitting. He will be asked to attend and defend himself. It
should be ensured the letter reaches him by a reliable method.

In the judicial sitting, three members of the judicial committee will be present who
will function as the Tribunal (jama‘at al-muslimin al-‘udal). The presiding officer
will recite a khutbah and counsel the attendants to fear Allah. He will then take an
oath from both the plaintiff (the wife) and the defendant (the husband) if present
to speak the truth. The presiding officer, who is already familiar with the case, will
interrogate the wife first and then the husband. He must be strict to ensure that

there are no interruptions from either side. After listening to both parties, as well
as any accompanying witnesses and reports, the presiding officer will inform them
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that the judicial committee will deliberate the case and notify them of their
judgement in writing. If a decree of faskh is made, a faskh al-nikah certificate will
be sent to both the husband and wife declaring the marriage dissolved by
authority of the judicial committee.

While the above description provides a basic outline of the procedure for faskh al-
nikab, it is obvious that there are additional aspects that must be considered
depending on the grounds of faskh (e.g. misetliness, burmat al-musabarab, insanity
etc.) and the particular case at hand.

Note:

e Itis necessary for the judicial committee to look over the books of figh,
including a/-Hilat al-Najizah, on the issue that is being presented as a
grounds for divorce e.g. miserliness, impotence etc.

e If there are no grounds of faskh and the husband refuses to issue talaq
despite an obvious failure of the marriage, the presiding officer may query
the woman, asking if there were occasions when the couple had arguments
with each other resulting in the husband issuing ambiguous statements of
divorce like, “Leave,” “Get out,” “You are free to go.” If these were said in
the context of divorce, it would constitute one talaq ba’in. Hence, while
observing the necessary conditions, this can be used to declare the
marriage broken.
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Sample Tafwid al-Talaq Form>

Affirmation of Tafweedhut Talaag
1434
To Whom It May Concern

[ e e et e e e et e . holder of South African LD Moo . hereby agres to
abide by the terms and conditions directed by the Jamiatul UWlama [KZN] regarding my mamiage, which
are set out below:

In the event of the matter with my wife not being resolved, and my wifie further requests that she be
released from the marrizge, |, in the sane state of mind, willingly, without coercion hereby declares and
affirm that | hereby grant, any two members of the Judicial Committes of the Jamiztul Wama (EZN) the
irewoczble sutonomy (power] to terminate my Nikoh with my wife, . .. hiolder of South

Bfrican LD No. e =t their discretion.

.............................................. [Husbanrd]

| take this dedsion on my own free will without any coencion and | hawe signed the above mentioned in the

pressnce of:

Jamiatul Ulsmia (KZN) - Socisl Committes

% Note, there is a need to add the word “permanently” before the phrase “irrevocable autonomy”.
Without this addition, the tafwid will be limited to the sitting (majlis) in which the conditions of the tafwid
were realised.
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Sample Acknowledgement of Talagq Form

Acknowledgement of Taloag
(Divorce)

o ol o o gl o g o o g o ol o g ol o o g o e ol o o o g o o ol o g o el o gl g o g g

hereby acknowledge and confirm that | have willingly, in 2 sane state of mind and withouwt

coercion, isswed my wife,

Talaaq [Divorce) on

(Full Mame)

[Date).

Signature (Hushand)

Husband's Full name;

Address:
Tel: (H) Cell:
Witmesses:
1
Mame Signature
2.
Mame Signature
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Sample Application of Faskh Form

ﬂ ! JAM'IATUL ULAMA
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bl T 13051788
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‘miserable by cruelty of conduct. .. .. ........... HETT ¢ o
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9 That the husband disposes of your property or prevents you from
 exercising your legal rightsover it ... el

10 That the bushand has more than one wife, snd does not reat you
1 equitably in accordance with the requirements of the shariak . ...,

. : Kb ol "-n A
- Any other conduct oo which you rely in suppon of your application W dissolve the maniage b

< A
P~
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