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PARTNERSHIP CONTRACT
THIS PARTNERSHIP AGREEMENT is made this __________ day of ___________,
20__, by and between the following individuals:
Party 1:
Name:

______________________________________

Address:

______________________________________

City/State/code:

_________________________________

Phone:

_________________________________

Party 2:
Name:

______________________________________

Address:

______________________________________

City/State/code:

_________________________________

Phone:

_________________________________

1. Nature of Business. The partners listed above hereby agree that they shall be
considered partners in business for the following purpose:
___________________________________________________________________
___________________________________________________________________
2. Name. The partnership shall be conducted under the name of ______________ and
shall maintain offices at (STREET ADRESS),(CITY,STATE,CODE).
3. Day-To-Day Operation. The partners shall provide their full-time services and
efforts on behalf of the partnership. Each partner shall have equal rights to manage
and control the partnership and its business. Should there be differences between the
partners concerning ordinary business matters, a decision shall be made by a
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unanimous vote. It is understood that the partners may elect one of the partners to
conduct the day-to-day business of the partnership.
4. Capital Contribution. The capital contribution of each partner to the partnership
shall consist of the following properties, services, or cash which each partner agrees to
contribute:
Name Of
Partner

Capital
Contribution

Agreed-Upon
Cash

% Share

5. Profit and Loss. The profit sharing ratio may either be proportionate to the capital
contribution or based on a ratio percentage which is agreed upon by all the partners,
irrespective of their capital contribution, and the loss should be shared according to
the proportion of the capital contribution.
6. Withdrawal/Death of partner. In the event that a partner withdraws or retires from
the partnership for any reason, including death, the remaining partners may continue
to operate the partnership using the same name. A withdrawing partner shall be
obliged to give ____ days prior notice of his intention to withdraw or retire.
7. Term/Termination. The term of this Agreement shall be for a period of ____
years, unless the partners mutually agree in writing to a shorter period. Should the
partnership be terminated by unanimous vote, the assets and cash of the partnership
shall be used to pay all creditors, with the remaining amount to be distributed to the
partners according to their proportionate share.
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8. Disputes. Any dispute arising from or in connection with this contract shall be finally
resolved in accordance with the standard conditions of Mediation/Arbitration of the
Darul Iftaa __________________________ by an arbitrator appointed by the Darul
Iftaa.
WHEREFORE, we, the undersigned, agree to this partnership agreement, by signing two
copies (one for each partner).
PARTNER 1

PARTNER 2

___________________

_________________________

(Signature)

(Signature)

_____________________

________________________

(Date of signature)

(Date of signature)
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MUSHAARAKAH CONTRACT
SECTION ONE: DEFINITION
Mushaarakah is a word of Arabic origin which literally means sharing. In the context of
business and trade it means a joint enterprise in which all the partners share the profit or
loss of the joint venture 1.
Mushaarakah is a term frequently referred to in the context of Islamic modes of
financing. The implication of this term is more limited than the term Shirkat which is
more commonly used in Islamic jurisprudence. For the purpose of clarifying the basic
concepts, it will be pertinent at the outset to explain the meaning of each term, in order
to distinguish one from the other2.
Shirkah means sharing and in the terminology of Islamic jurisprudence, it has been
divided into two kinds:
1. Shirkat-al-Milk: a joint ownership of two or more persons in a particular property 3.
2. Shirkat –al-Aqd: a partnership effected by mutual contract4.
Shirkat –al-Aqd is further divided into three kinds5:

2

ٍ
ِ
ِ
( َﺻ ِﻞ َواﻟﱢﺮﺑْ ِﺢ
َ ﲔ اﻟْ ُﻤﺘَ َﺸﺎ ِرﻛ
َ ْ  اﻳﺞ اﱘ ﺳﻌﻴﺪ َﺷْﺮ ًﻋﺎ ) ﻋﺒَ َﺎرةٌ َﻋ ْﻦ َﻋ ْﻘﺪ ﺑَـ299  ص4  ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج1
ْ ﲔ ِﰲ ْاﻷ
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ِ
ِ ٍ  ﺷ ِﺮَﻛﺔُ ِﻣْﻠ: ﺎن
ِ
ِ
ِ ب ﻫﺒﱠﻪ اﻟﱢﺮﻳﺢ ِﰲ دا ِرِﳘﺎ ﻓَِﺈﻧـﱠﻬﻤﺎ َﺷ ِﺮﻳ َﻜ
ِ
ٍ
ﺎن
َ ِ َﺿْﺮﺑ
ٌ ﻚ ُﻣﺘَـ َﻌﺪ
َ  َوﻫ َﻲ أَ ْن ﳝَْﻠ، ﻚ
َ ) َوﻫ َﻲ3
َ ُ َ َ ُ ُ َ ﱢد ( اﺛْـﻨَﺎن ﻓَﺄَ ْﻛﺜَـُﺮ ) َﻋْﻴـﻨًﺎ ( أ َْو ﺣ ْﻔﻈًﺎ َﻛﺜَـ ْﻮ
ٍ اﳊ ﱡﻖ ) ﺑِِﺈر
ِ ِْ ِﰲ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ299  ص4 ث أ َْو ﺑَـْﻴ ٍﻊ أ َْو َﻏ ِْﲑِﳘَﺎ ( ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
ْ
َْ اﳊ ْﻔﻆ ﻗُـ ُﻬ ْﺴﺘَ ِﺎﱐﱞ ) أ َْو َدﻳْـﻨًﺎ ( َﻋﻠَﻰ َﻣﺎ ُﻫ َﻮ
ٍ
4
ِ ََي واﻗِ َﻌﺔٌ ﺑِﺴﺒ
ﺐ اﻟْ َﻌ ْﻘ ِﺪ ﻗَﺎﺑِﻠَﺔٌ ﻟِْﻠ َﻮَﻛﺎﻟَِﺔ
َ ْ  اﻳﺞ اﱘ ﺳﻌﻴﺪ َو َﺷ ِﺮَﻛﻪُ َﻋ ْﻘﺪ أ305  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
َ
(ﻓﺸﺮﻛﺔ اﻟﻌﻘﻮد أﻧﻮاع ﺛﻼﺛﻪ ﺷﺮﻛﺔ ﺑﺎﻻﻣﻮال وﺷﺮﻛﺔ ﺑﺎﻻﻋﻤﺎل وﺗﺴﻤﻰ ﺷﺮﻛﺔ اﻻﺑﺪان وﺷﺮﻛﺔ اﻟﺼﺎﻧﻊ وﺷﺮﻛﺔ ﺑﺎﻟﺘﻘﺒﻞ وﺷﺮﻛﺔ ﺑﺎﻟﻮﺟﻮﻩ )أﻣﺎ5
اﻻول وﻫﻮ اﻟﺸﺮﻛﺔ ﺑﺎﻻﻣﻮال ﻓﻬﻮ أن ﻳﺸﱰك اﺛﻨﺎن ﰲ رأس ﻣﺎل ﻓﻴﻘﻮﻻن اﺷﱰﻛﻨﺎ ﻓﻴﻪ ﻋﻠﻰ أن ﻧﺸﱰى وﻧﺒﻴﻊ ﻣﻌﺎ أو ﺷﱴ أو أﻃﻠﻘﺎ ﻋﻠﻰ
أن ﻣﺎ رزق اﷲ ﻋﺰوﺟﻞ ﻣﻦ رﺑﺢ ﻓﻬﻮ ﺑﻴﻨﻨﺎ ﻋﻠﻰ ﺷﺮط ﻛﺬا أو ﻳﻘﻮل أﺣﺪﳘﺎ ذﻟﻚ وﻳﻘﻮل اﻵﺧﺮ ﻧﻌﻢ)وأﻣﺎ( اﻟﺸﺮﻛﺔ ﺑﺎﻻﻋﻤﺎل ﻓﻬﻮ أن
ﻳﺸﱰﻛﺎ ﻋﻠﻰ ﻋﻤﻞ ﻣﻦ اﳋﻴﺎﻃﺔ أو اﻟﻘﺼﺎرة أو ﻏﲑﳘﺎ ﻓﻴﻘﻮﻻ اﺷﱰﻛﻨﺎ ﻋﻠﻰ أن ﻧﻌﻤﻞ ﻓﻴﻪ ﻋﻠﻰ أن ﻣﺎ رزق اﷲ ﻋﺰوﺟﻞ ﻣﻦ أﺟﺮة ﻓﻴﻪ ﺑﻴﻨﻨﺎ
ﻋﻠﻰ ﺷﺮط ﻛﺬا )وأﻣﺎ( اﻟﺸﺮﻛﺔ ﺑﺎﻟﻮﺟﻮﻩ ﻓﻬﻮ أن ﻳﺸﱰﻛﺎ وﻟﻴﺲ ﳍﻤﺎ ﻣﺎل ﻟﻜﻦ ﳍﻤﺎ وﺟﺎﻫﺔ ﻋﻨﺪ اﻟﻨﺎس ﻓﻴﻘﻮﻻ اﺷﱰﻛﻨﺎ ﻋﻠﻰ أن ﻧﺸﱰى
 ﺑﺪاﺋﻊ- ﺑﺎﻟﻨﺴﻴﺌﺔ وﻧﺒﻴﻊ ﺑﺎﻟﻨﻘﺪ ﻋﻠﻰ أن ﻣﺎ رزق اﷲ ﺳﺒﺤﺎﻧﻪ وﺗﻌﺎﱃ ﻣﻦ رﺑﺢ ﻓﻬﻮ ﺑﻴﻨﻨﺎ ﻋﻠﻰ ﺷﺮط ﻛﺬا وﲰﻰ ﻫﺬا اﻟﻨﻮع ﺷﺮﻛﺔ اﻟﻮﺟﻮﻩ
 دار اﻟﻜﺘﺐ اﻟﻌﻠﻤﻴﺔ500 – 498  ص7 اﻟﺼﻨﺎﺋﻊ ج
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a. Shirkat-al-Amwal: all the partners invest some capital into a commercial enterprise.
b. Shirkat-al-A’mal: all the partners jointly undertake to render some services for their
customers and the fee charged therefore is distributed amongst them at a pre-agreed
ratio.
c. Shirkat-al-Wujooh: the partners have no investment at all. Instead, they purchase the
commodities on a deferred price and sell them at spot. The profit so earned is
distributed between them at a pre-agreed ratio.
All these modes of partnership are termed as Shirkah in the terminology of Islamic
jurisprudence. However, the term Mushaarakah is more relevant to us in respect to the
contract.
Mushaarakah is a contract between the partners to contribute capital to an enterprise or a
venture, whether existing or new, or to an owner of real estate or moveable asset, either
on a temporary or permanent basis. Profits generated by that venture or real estate or
assets are shared in accordance with the terms of the Musharakah agreement, while losses
are distributed in proportion to each partner’s share of capital.6

SECTION TWO: BASIS OF MUSHAARAKAH CONTRACT
The basis of the Mushaarakah contract is the Qur’an, Sunnah of the Prophet Muhammad
Sallallahu Alaihi Wasallam and the consensus of the Muslim jurists.
THE QUR’AN:

Almighty Allah Tabaarak Wa Ta’ala gives us the case of the disputing partners
which was arbitrated by Dawood Alayhis Salaam. One partner very eloquently
presented his case and said, ‘This is my Muslim brother. He has 99 ewes
(female sheep) and I only have one ewe. ‘He says I must give him my one ewe
he is eloquent in his speech.’

ِ  ِِﲞ َﻼ،  ا ْﺷِﱰا ُط اﻟﱢﺮﺑ ِﺢ ﻣﺘـ َﻔﺎ ِوﺗًﺎ ﺻ ِﺤﻴﺢ:  اﻳﺞ اﱘ ﺳﻌﻴﺪ ﻣﻄْﻠَﺐ305  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
ِ ف ا ْﺷِﱰ
اﳋُ ْﺴَﺮ ِان
ْ اط
َُ ْ َ
ٌ َ
َ
ٌ َ
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6

Dawood Alayhis Salaam replied, ‘your brother has oppressed you by asking you
to add your one ewe to his flock of ewe.’
Upon this, Allah Ta’ala said,
‘And verily many partners oppress one another, but those who have Imaan and do righteous
deeds.’ (Al Qur’an, 38: 23-24) 7
THE SUNNAH:

Hazrath Abu Hurayrah Radiallahu Anhu said that: The Prophet Sallallahu Alaihi Wasallam
said: Allah said: I am the third [partner] of the two partners as long as they do not deceive
each other. When one of them deceive the other, I depart from them”. (Sunan Abu
Dawood)8
THE CONSENSUS OF THE MUSLIM JURISTS:

1. This type of partnership has been practised throughout the history of the Muslims
without any objection from the jurists.
2. Imam Ibn al-Munzir Rahmatullahi Alaihi states in his book Al-Ijma: “And they (Muslim
jurists) agree on the validity of a partnership where each partner contributes capital in
Dinar or Dirham, and join the two capitals to form a single property which is
indistinguishable. They will sell and buy what they see as beneficial for the business
and the surplus will be distributed between them whilst the shortfall will be borne

ِ إِ ْذ دﺧﻠُﻮا ﻋﻠَﻰ داوود ﻓَـ َﻔ ِﺰ7
ِ ﻒ ﺧﺼﻤ
ٍ ﻀﻨَﺎ َﻋﻠَﻰ ﺑَـ ْﻌ
ﺎﳊَ ﱢﻖ َوَﻻ ﺗُ ْﺸ ِﻄ ْﻂ َو ْاﻫ ِﺪﻧَﺎ إِ َﱃ َﺳ َﻮ ِاء
ْ ِﺎﺣ ُﻜ ْﻢ ﺑَـْﻴـﻨَـﻨَﺎ ﺑ
ُ ﺎن ﺑَـﻐَﻰ ﺑَـ ْﻌ
َ َ َُ َ ََ
ْ َﺾ ﻓ
َ ْ َ ْ َع ﻣْﻨـ ُﻬ ْﻢ ﻗَﺎﻟُﻮا َﻻ َﲣ
ِ َﺧﻲ ﻟَﻪ ﺗِﺴﻊ وﺗِﺴﻌﻮ َن ﻧَـﻌﺠﺔً وِﱄ ﻧَـﻌﺠﺔٌ و
ِ
ِ اﻟ ﱢ
ِ َاﳋِﻄ
ِ
ﻚ
ْ ﺎل أَ ْﻛ ِﻔْﻠﻨِ َﻴﻬﺎ َو َﻋﱠﺰِﱐ ِﰲ
َ َ( ﻗ23 ) ﺎب
َ اﺣ َﺪةٌ ﻓَـ َﻘ
َ ﺎل ﻟََﻘ ْﺪ ﻇَﻠَ َﻤ
َ َ ْ َ َ َ ْ ُ ْ َ ٌ ْ ُ ( إ ﱠن َﻫ َﺬا أ22 ) ﺼَﺮاط
ِ ِ ِ ﺾ إِﱠﻻ اﻟﱠ ِﺬﻳﻦ آﻣﻨﻮا وﻋ ِﻤﻠُﻮا اﻟ ﱠ
ِ ِ ِ ِﺑِﺴﺆ ِال ﻧـَﻌﺠﺘ
ِ ِ ْ ﺎﺟ ِﻪ وإِ ﱠن َﻛﺜِﲑا ِﻣﻦ
ٍ ﻀ ُﻬ ْﻢ َﻋﻠَﻰ ﺑَـ ْﻌ
ﻴﻞ َﻣﺎ ُﻫ ْﻢ َوﻇَ ﱠﻦ
َ َ ْ َُ
ُ اﳋُﻠَﻄَﺎء ﻟَﻴَْﺒﻐﻲ ﺑَـ ْﻌ
َ َ َُ َ
َ ً
َ ﻚ إ َﱃ ﻧ َﻌ
ٌ ﺼﺎﳊَﺎت َوﻗَﻠ
ِ
( ﺳﻮرة ص24) ﺎب
ُ َد ُاو
ْ َود أَﱠﳕَﺎ ﻓَـﺘَـﻨﱠﺎﻩُ ﻓ
َ َﺎﺳﺘَـ ْﻐ َﻔَﺮ َرﺑﱠﻪُ َو َﺧﱠﺮ َراﻛ ًﻌﺎ َوأَﻧ
 ﻋﻦ أﰉ،  ﻋﻦ أﺑﻴﻪ،  ﻋﻦ أﰉ ﺣﻴﺎن اﻟﺘﻴﻤﻰ،  ﺛﻨﺎ ﳏﻤﺪ ﺑﻦ اﻟﺰﺑﺮﻗﺎن،  ﺣﺪﺛﻨﺎ ﳏﻤﺪ ﺑﻦ ﺳﻠﻴﻤﺎن اﳌﺼﻴﺼﻰ3383  ﺑﺎب ﰲ اﻟﺸﺮﻛﺔ8
 ﻓﺈذا ﺧﺎﻧﻪ ﺧﺮﺟﺖ ﻣﻦ ﺑﻴﻨﻬﻤﺎ( ﺳﻨﻦ اﰊ،  ﻣﺎ ﱂ ﳜﻦ أﺣﺪﳘﺎ ﺻﺎﺣﺒﻪ،  أﻧﺎ ﺛﺎﻟﺚ اﻟﺸﺮﻳﻜﲔ:  )إن اﷲ ﻳﻘﻮل:  ﻗﺎل،  رﻓﻌﻪ، ﻫﺮﻳﺮة
. داراﻟﻔﻜﺮ247  ص3 داود ج
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together by them, and when they do carry out (as prescribed), the partnership is
valid.” 9

SECTION THREE: FEATURES OF A MUSHAARAKAH CONTRACT
1. A valid Mushaarakah contract shall be concluded by an offer and acceptance between
the partners. 10
2. Each party in a Mushaarakah contract shall conduct the contract personally or
through an agent.
3. In jurisprudence the jurists commonly discuss the Ahliyyah (eligibility) to carry out any
particular act. There are four pre-requisite for one to be considered eligible: a) Muslim
b) Free c) Sane d) Adult
In Shirkat, the only condition of qualification is to be sane. That means an insane
person cannot be made a partner. Being a Muslim is not necessary. To be a free
person is also not necessary. A slave who is granted permission from his master may
be a partner. To be an adult is also not necessary. A minor who has reached an
understandable age may be a partner on an issue that is of benefit to him/her, if there
is a possibility of a loss, for example, in buying, selling, hiring, etc. then the minor
requires the consent of his/her guardian to effect such a deal.11

وأﲨﻌﻮا ﻋﻠﻰ أن اﻟﺸﺮﻛﺔ اﻟﺼﺤﻴﺤﺔ أن ﳜﺮج ﻛﻞ واﺣﺪ ﻣﻦ اﻟﺸﺮﻳﻜﲔ ﻣﺎﻻ ﻣﺜﻞ ﺻﺎﺣﺒﻪ دﻧﺎﻧﲑ أو دراﻫﻢ ﰒ ﳜﻠﻄﺎن ذﻟﻚ ﺣﱴ ﻳﺼﲑ9
ﻣﺎﻻ واﺣﺪا ﻻ ﻳﺘﻤﻴﺰ ﻋﻠﻰ أن ﻳﺒﻴﻌﺎ وﻳﺸﱰﻳﺎ ﻣﺎ رأﻳﺎ ﻣﻦ اﻟﺘﺠﺎرات ﻋﻠﻰ أن ﻣﺎ ﻛﺎن ﻓﻴﻪ ﻣﻦ ﻓﻀﻞ ﻓﻠﻬﻤﺎ وﻣﺎ ﻛﺎن ﻣﻦ ﻧﻘﺺ ﻓﻌﻠﻴﻬﻤﺎ
33  ص1  اﻻﺟﺎع ﻻﺑﻦ ﻣﻨﺬر ج-ﻓﺈذا ﻓﻌﻼ ذﻟﻚ ﺻﺤﺖ اﻟﺸﺮﻛﺔ
 وﻳﻨﺪب اﻹﺷﻬﺎد،  ﻛﺬا ﰲ اﻟﻜﺎﰲ،  ﻗﺒﻠﺖ:  ﺷﺎرﻛﺘﻚ ﰲ ﻛﺬا وﻛﺬا وﻳﻘﻮل اﻵﺧﺮ: ورﻛﻨﻬﺎ اﻹﳚﺎب واﻟﻘﺒﻮل وﻫﻮ أن ﻳﻘﻮل أﺣﺪﳘﺎ10
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ301  ص2  ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج.  ﻛﺬا ﰲ اﻟﻨﻬﺮ اﻟﻔﺎﺋﻖ، ﻋﻠﻴﻬﺎ
ِ
ِ ِ
ِ
ِ ِ
ﱯ َوَﻣ ْﻌﺘُﻮﻩٍ ﻳَـ ْﻌ ِﻘ ُﻞ اﻟْﺒَـْﻴ َﻊ
ْ َﻀ ﱠﻤﻨ
َ َ ) َوإِ ﱠﻣﺎ ﻋﻨَﺎ ٌن ( ﺑِﺎﻟْ َﻜ ْﺴ ِﺮ َوﺗُـ ْﻔﺘَ ُﺢ ) إ ْن ﺗ11
ﺼِ ﱟ
َ ﺖ َوَﻛﺎﻟَﺔً ﻓَـ َﻘ ْﻂ ( ﺑَـﻴَﺎ ٌن ﻟ َﺸ ْﺮﻃ َﻬﺎ ) ﻓَـﺘَﺼ ﱡﺢ ﻣ ْﻦ أ َْﻫ ِﻞ اﻟﺘـ ْﱠﻮﻛ ِﻴﻞ ( َﻛ
ِ َ) وإِ ْن َﱂ ﻳ ُﻜﻦ أ َْﻫ ًﻼ ﻟِْﻠ َﻜ َﻔﺎﻟَِﺔ ( ﻟِ َﻜﻮِ�َﺎ َﻻ ﺗَـ ْﻘﺘ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ311  ص4 ﻀﻲ اﻟْ َﻜ َﻔﺎﻟَﺔَ ﺑَ ْﻞ اﻟْ َﻮَﻛﺎﻟَﺔَ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
ْ َْ َ
ْ
 ﻛﺬا ﰲ ﻓﺘﺎوى، ﻓﺘﺠﻮز ﻫﺬﻩ اﻟﺸﺮﻛﺔ ﺑﲔ اﻟﺮﺟﺎل واﻟﻨﺴﺎء واﻟﺒﺎﻟﻎ واﻟﺼﱯ اﳌﺄذون واﳊﺮ واﻟﻌﺒﺪ اﳌﺄذون ﰲ اﻟﺘﺠﺎرة واﳌﺴﻠﻢ واﻟﻜﺎﻓﺮ
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ319  ص2  ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج. ﻗﺎﺿﻲ ﺧﺎن
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4. Mushaarakah is a relationship established by the parties through a mutual contract.
Therefore, all the necessary ingredients of a valid contract must be present here. In
addition the essential features attributable to a Mushaarakah contract are capital,
management, profit sharing, loss sharing and a joint venture.
CAPITAL CONTRIBUTION BY ALL PARTNERS

1. The proportion of profit to be distributed between the partners must be agreed upon at
the time of effecting the contract. If no such proportion has been determined, the
contract is not valid in Shariah.12
2. The ratio of the profit for each partner must be determined in proportion to the actual
profit accrued in the business, and not in proportion to the capital invested by the
partners. It is not allowed to fix a lump sum amount for any one of the partners, or any
rate of profit tied up with one’s investment.13
3. Monetary assets denominated in different currencies shall be valued according to the
current exchange rate at the time of payment. This is to determine the shares and
liabilities of each partner.14
4. The capital may also be in the form of non monetary assets and shall be valued based
on the valuation determined by a third party. This may include authoritative bodies,
experts or anybody agreed upon by the contracting parties at the time of concluding of
the contract. 15

 ﻓﻼ ﻳﺼﺢ اﻟﺘﻮﻛﻴﻞ ﻣﻦ اﺠﻤﻟﻨﻮن،  ﻬﺎ ﻣﺎ ﻳﺮﺟﻊ إﱃ اﳌﻮﻛﻞ وﻫﻮ أن ﻳﻜﻮن ﳑﻦ ﳝﻠﻚ ﻓﻌﻞ ﻣﺎ وﻛﻞ ﺑﻪ ﺑﻨﻔﺴﻪ: ) وأﻣﺎ ﺷﺮﻃﻬﺎ ( ﻓﺄﻧﻮاع
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ561  ص3  ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج، واﻟﺼﱯ اﻟﺬي ﻻ ﻳﻌﻘﻞ أﺻﻼ
 ﻓﺈن ﻛﺎن ﳎﻬﻮﻻ ﺗﻔﺴﺪ اﻟﺸﺮﻛﺔ وأن ﻳﻜﻮن اﻟﺮﺑﺢ ﺟﺰءا ﺷﺎﺋﻌﺎ ﰲ اﳉﻤﻠﺔ ﻻ ﻣﻌﻴﻨﺎ ﻓﺈن ﻋﻴﻨﺎ ﻋﺸﺮة أو، وأن ﻳﻜﻮن اﻟﺮﺑﺢ ﻣﻌﻠﻮم اﻟﻘﺪر12
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ302  ص2  ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج.  ﻛﺬا ﰲ اﻟﺒﺪاﺋﻊ، ﻣﺎﺋﺔ أو ﳓﻮ ذﻟﻚ ﻛﺎﻧﺖ اﻟﺸﺮﻛﺔ ﻓﺎﺳﺪة
.  ﻛﺬا ﰲ اﻟﺒﺪاﺋﻊ، وأن ﻳﻜﻮن اﻟﺮﺑﺢ ﺟﺰءا ﺷﺎﺋﻌﺎ ﰲ اﳉﻤﻠﺔ ﻻ ﻣﻌﻴﻨﺎ ﻓﺈن ﻋﻴﻨﺎ ﻋﺸﺮة أو ﻣﺎﺋﺔ أو ﳓﻮ ذﻟﻚ ﻛﺎﻧﺖ اﻟﺸﺮﻛﺔ ﻓﺎﺳﺪة13
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ302  ص2 ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج
14
15

AAOIFI (2008) pg222
Introduction to Islamic finance pg27

Darul Iftaa Mahmudiyyah | www.daruliftaa.net | www.askimam.org

5. The ratio of profit of each partner may conform to the ratio of capital invested by him
or may differ from the ratio of investment. The ratio of profit doesn’t have to be
exactly in conformity to the ratio of investment.16
6. In case of loss, each partner shall suffer the loss according to the exact ratio of his
investment.17
7. All forms of debt shall not qualify as Mushaarakah capital, as they are not assets in
possession. Account receivables and payments due from other partners or third parties
are considered as debt, thus they should not form part of the Mushaarakah contract. 18
8. Additional capital may be injected upon mutual agreement of all the partners. In this
regard, the partners may agree to revise the proportion of capital contribution and the
profit sharing ratio.
9. Mushaarakah capital comprising of monetary and non-monetary assets invested by each
partner should be mixed, representing the collective rights of each partner.19
10. Once contributed as capital, the rights, obligations and liabilities of all assets
contributed to the Mushaarakah venture shall be jointly assumed by all the partners.

وﻟﻮ ﻛﺎن ﻣﻦ أﺣﺪﳘﺎ دراﻫﻢ وﻣﻦ اﻵﺧﺮ ﻋﺮوض ﻓﺎﳊﻴﻠﺔ ﰲ ﺟﻮازﻩ أن ﻳﺒﻴﻊ ﺻﺎﺣﺐ اﻟﻌﺮوض ﻧﺼﻒ ﻋﺮﺿﻪ ﺑﻨﺼﻒ دراﻫﻢ ﺻﺎﺣﺒﻪ
 ص7 وﻳﺘﻘﺎﺑﻀﺎ وﳜﻠﻄﺎ ﲨﻴﻌﺎ ﺣﱴ ﺗﺼﲑ اﻟﺪراﻫﻢ ﺑﻴﻨﻬﻤﺎ واﻟﻌﺮوض ﺑﻴﻨﻬﻤﺎ ﰒ ﻳﻌﻘﺪان ﻋﻠﻴﻬﻤﺎ ﻋﻘﺪ اﻟﺸﺮﻛﺔ ﻓﻴﺠﻮز ﺑﺪاﺋﻊ اﻟﺼﻨﺎﺋﻊ ج
 دار اﻟﻜﺘﺐ اﻟﻌﻠﻤﻴﺔ507
ِ  أَي ﻓَـﻴـ ْﻠﺰم اﻧْﺘِ َﻔﺎء ﺣﻜ:  وﺣﻜْﻤﻬﺎ اﻟ ﱠﺸ ِﺮَﻛﺔُ ِﰲ اﻟﱢﺮﺑ ِﺢ ( اﻟْﻮاو ﻟِْﻠﺤ ِﺎل ط: ) ﻗَـﻮﻟُﻪ16
 َوُْﳛ َﻤ ُﻞ َﻛ ْﻮ ُن اﻟْ َﻮا ِو، ْﻤ َﻬﺎ ﻟَ ْﻮ َﱂْ ﻳَـ ْﺮﺑَ ْﺢ َﻏْﻴـَﺮ اﻟْ ُﻤ َﺴ ﱠﻤﻰ
ْ
َُ ُ َ ُ ْ
َ َُ
ُ ُ َُ َ ْ
ِ  ِِﲞ َﻼ،  ا ْﺷِﱰا ُط اﻟﱢﺮﺑ ِﺢ ﻣﺘـ َﻔﺎ ِوﺗًﺎ ﺻ ِﺤﻴﺢ:  ﻣﻄْﻠَﺐ.  و َﺷﺮﻃُﻬﺎ: ﻒ ﻋﻠَﻰ ﻗَـﻮﻟِِﻪ
ِ ف ا ْﺷِﱰ
ِ ْ اط
ِ ِ
ِْ ب
ﺎد َﻋﻠَْﻴـ َﻬﺎ
َُ ْ َ
ُ اﻹ ْﺷ َﻬ
ُ اﳋُ ْﺴَﺮان ] ﺗَـْﻨﺒِﻴﻪٌ [ َوﻳـُْﻨ َﺪ
ٌ َ
َ
ٌ َ َ ْ َ ْ َ ْﻟ ْﻠ َﻌﻄ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ305  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
ِ  ِِﲞ َﻼ،  ا ْﺷِﱰا ُط اﻟﱢﺮﺑ ِﺢ ﻣﺘـ َﻔﺎ ِوﺗًﺎ ﺻ ِﺤﻴﺢ:  اﻳﺞ اﱘ ﺳﻌﻴﺪ ﻣﻄْﻠَﺐ305  ص4  ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج17
ِ ف ا ْﺷِﱰ
اﳋُ ْﺴَﺮ ِان
ْ اط
َُ ْ َ
ٌ َ
َ
ٌ َ

18
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اﻟﺸﺮﻛﺔ ﺗﻨﺒﺊ ﻋﻦ اﻻﺧﺘﻼط ﻓﻤﺴﻠﻢ ﻟﻜﻦ ﻋﻠﻰ اﺧﺘﻼط رأﺳﻲ اﳌﺎل أو ﻋﻠﻰ اﺧﺘﻼط اﻟﺮﺑﺢ ﻓﻬﺬا ﳑﺎ ﻻ ﻳﺘﻌﺮض ﻟﻪ ﻟﻔﻆ اﻟﺸﺮﻛﺔ19
ﻓﻴﺠﻮز أن ﻳﻜﻮن ﺗﺴﻤﻴﺘﻪ ﺷﺮﻛﺔ ﻻ ﺧﺘﻼط اﻟﺮﺑﺢ ﻻ ﻻﺧﺘﻼط رأس اﳌﺎل واﺧﺘﻼط اﻟﺮﺑﺢ ﻳﻮﺟﺪوان اﺷﱰى ﻛﻞ واﺣﺪ ﻣﻨﻬﻤﺎ ﲟﺎل ﻧﻔﺴﻪ
ﻋﻠﻰ ﺣﺪة ﻻن اﻟﺰﻳﺎدة وﻫﻰ اﻟﺮﺑﺢ ﲢﺪث ﻋﻠﻰ اﻟﺸﺮﻛﺔ )وأﻣﺎ( ﻣﺎ ﻫﻠﻚ ﻣﻦ أﺣﺪ اﳌﺎﻟﲔ ﻗﺒﻞ اﳋﻠﻂ ﻓﺎﳕﺎ ﻛﺎن ﻣﻦ ﻧﺼﻴﺐ ﺻﺎﺣﺒﻪ
ﺧﺎﺻﺔ ﻻن اﻟﺸﺮﻛﺔ ﻻ ﺗﺘﻢ اﻻ ﺑﺎﻟﺸﺮاء ﻓﻤﺎ ﻫﻠﻚ ﻗﺒﻠﻪ ﻫﻠﻚ ﻗﺒﻞ ﲤﺎم اﻟﺸﺮﻛﺔ ﻓﻼ ﺗﻌﺘﱪ ﺣﱴ ﻟﻮ ﻫﻠﻚ ﻋﺪ اﻟﺸﺮاء ﺑﺎﺣﺪﳘﺎ ﻛﺎن اﳍﺎﻟﻚ
 دار اﻟﻜﺘﺐ اﻟﻌﻠﻤﻴﺔ509 -510  ص7 ﻣﻦ اﳌﺎﻟﲔ ﲨﻴﻌﺎ ﻻﻧﻪ ﻫﻠﻚ ﺑﻌﺪ ﲤﺎم اﻟﻌﻘﺪ ﺑﺪاﺋﻊ اﻟﺼﻨﺎﺋﻊ ج
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11. The capital invested by any of the partners shall not be guaranteed because all the
partners in a Mushaarakah contract maintain the assets on a trust basis. Therefore, no
party is liable except in the case of misconduct or negligence. 20
12. Any loss of capital in the course of the venture shall be recognized as capital
impairment.21
13. Upon termination of the partnership, capital impairment loss shall be borne by the
partners proportionate to capital contribution.
14. All the partners act as an agent of each other and shall be liable for misconduct or
negligence to the partnership.22
15. New partners may enter the Mushaarakah during the tenure of the existing contract
subject to the agreement of existing partners.
MANAGEMENT OF MUSHAARAKAH VENTURE

A Mushaarakah venture may be managed in the following manner:
A. Management by all the partners.
B. Management by certain partners or a single partner.
C. Management by a third party.
1. In principle, each partner has the discretion to transact in person or by appointing
someone in the following transactions : spot or deferred sales, taking possession or
custody of the partnership receivables, making payments or deposits and receiving or
providing a pledge on behalf of the partnership, asking for payment of debts,
cancellation of contracts, rejecting defective goods, renting assets of the partnership
and doing what is customary in the interest of trading, unless all or most of the
partners have not consented to a certain action. A partner cannot act against the

ِ َﻀﻤﻦ ﺑِﺎﻟﺘـﱠﻌﺪﱢي ( وﻫ َﺬا ﺣﻜْﻢ ْاﻷَﻣﺎﻧ
ﺎت
َ ُ َ ْ ُ اﻳﺞ اﱘ ﺳﻌﻴﺪ ) َوﻳ320  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج20
َ ُ ُ ََ
 وﻻ ﺧﻼف أن اﺷﱰاط اﻟﻮﺿﻴﻌﺔ، وﻣﺎ ﻛﺎن ﻣﻦ وﺿﻴﻌﺔ أو ﺗﺒﻌﺔ ﻓﻜﺬﻟﻚ،ﻓﻤﺎ ﻛﺎن ﻣﻦ رﺑﺢ ﻓﻬﻮ ﺑﻴﻨﻬﻤﺎ ﻋﻠﻰ ﻗﺪر رؤوس أﻣﻮاﳍﻤﺎ21
305  ص4 واﺷﱰاط اﻟﺮﺑﺢ ﻣﺘﻔﺎوﺗﺎ ﻋﻨﺪﻧﺎ ﺻﺤﻴﺢ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج،ﲞﻼف ﻗﺪر رأس اﳌﺎل ﺑﺎﻃﻞ
ِ
( ﺖ َوَﻛﺎﻟَﺔً ﻓَـ َﻘ ْﻂ
ْ َﻀ ﱠﻤﻨ
َ َ اﻳﺞ اﱘ ﺳﻌﻴﺪ ) َوإِ ﱠﻣﺎ ﻋﻨَﺎ ٌن ( ﺑِﺎﻟْ َﻜ ْﺴ ِﺮ َوﺗُـ ْﻔﺘَ ُﺢ ) إ ْن ﺗ311  ص4  ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج22
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interest of the partnership or perform such actions that will damage the partnership,
such as giving out grants or loans, unless all the partners have consented to such an
action. 23
2. If all the partners agree to work for the joint venture, each one of them shall be
treated as an agent of the other in all matters related to business. Any work done by
one of them in the normal course of business shall be deemed to be authorized by all
the partners, unless a specific work has not been consented by the partners. 24
3. It is permissible for the partners to agree that the management of the partnership will
be restricted to certain partners or to a single partner. In this case the sleeping partners
shall be entitled to the profit only to the extent of their investment, and the ratio of
profit allocated to them should not exceed the ratio of their investment. 25

ﺎن واﻟْﻤ َﻔﺎوﺿ ِﺔ أَ ْن ﻳﺴﺘﺄْ ِﺟﺮ ( ﻣﻦ ﻳـﺘ ِ
ِ ِ 23
ِ
ِ ِ
ﺎﻋﺔً  ،ﺑِﺄَ ْن
َي ﻳَ ْﺪﻓَ ُﻊ اﻟْ َﻤ َ
ﻆ اﻟْ َﻤ َ
ﱠﺠُﺮ ﻟَﻪُ أ َْو َْﳛ َﻔ ُ
ﺎل ﺑِ َ
ﻀَ
ﺎل ) َوﻳـُْﺒﻀ ُﻊ ( أ ْ
) َوﻟ ُﻜ ﱟﻞ ﻣ ْﻦ َﺷ ِﺮﻳ َﻜ ْﻲ اﻟْﻌﻨَ َ ُ َ َ َ ْ َ َ َ ْ َ
ِ ٍ
ِ
ِ
ﻮدع ( وﻳﻌِﲑ ) وﻳﻀﺎ ِر ِ
ﻳ ْﺸ َِﱰ َط اﻟﱢﺮﺑﺢ ﻟِﺮ ﱢ ِ
ب ( ﻷَﻧـ َﱠﻬﺎ ُدو َن اﻟ ﱠﺸ ِﺮَﻛﺔ ﻓَـﺘَ َ
ﻀ ﱠﻤﻨَْﺘـ َﻬﺎ ) َوﻳـُ َﻮﱢﻛ ُﻞ ( َﺟْﻨَﺒِﻴًّﺎ ﺑِﺒَـْﻴ ٍﻊ َوﺷَﺮاء َ ،وﻟَْﻮ ﻧَـ َﻬﺎﻩُ
ب اﻟْ َﻤﺎل ) َوﻳُ ُ َ ُ ُ َ ُ َ ُ
َ
َْ َ
ِ
ِ
ٍ
ٍ
ِ
ِ
ِ
ِ
ِ
ِ
ﺻﺔٌ ) ﺑﻨَـ ْﻘﺪ َوﻧَﺴﻴﺌَﺔ ( ﺑَـﱠﺰا ِزﻳﱠﺔٌ ) َوﻳُ َﺴﺎﻓُﺮ ( ﺑﺎﻟْ َﻤﺎل ﻟَﻪُ ﲪْ ٌﻞ أ َْو َﻻ ُﻫ َﻮ
اﻟْ ُﻤ َﻔﺎ ِو ُ
ﻴﻊ ( ﲟَﺎ َﻋﱠﺰ َوَﻫﺎ َن ُﺧ َﻼ َ
ض ْاﻵ َﺧُﺮ َ
ﺻ ﱠﺢ ﻧَـ ْﻬﻴُﻪُ َْﲝٌﺮ ) َوﻳَﺒ ُ
ِ ِ ِ
اﻟ ﱠ ِ
ِ
ﻴﺪ ﺑِﺎﻟْ ُﻤ َﻔﺎ ِو ِ
ﱠﻬ ِﻲ َﻋ ْﻦ اﻟﺘـ ْﱠﻮﻛِ ِﻴﻞ اﺗﱢـ َﻔﺎﻗِ ﱞﻲ ﻟِ َﻤﺎ َﻣﱠﺮ أَ ﱠن
ض ْاﻵ َﺧُﺮ ( اﻟﺘﱠـ ْﻘﻴِ ُ
ض َوﺑِ َﻜ ْﻮن اﻟﻨـ ْ
ﻴﺢ  ،ﺧ َﻼﻓًﺎ ﻟ ْﻸَ ْﺷﺒَﺎﻩ  ) .ﻗَـ ْﻮﻟُﻪُ َوﻟَْﻮ ﻧـَ َﻬﺎﻩُ اﻟْ ُﻤ َﻔﺎ ِو ُ
ﺼﺤ ُ
ِ
ﻳﻚ ) اﻟ ﱠﺸ ِﺮَﻛﺔَ ( ﱠإﻻ ﺑِِﺈ ْذ ِن َﺷ ِﺮ ِ
ُﻛ ﱠﻞ ﻣﺎ َﻛﺎ َن ِﻷَﺣ ِﺪ ِﳘﺎ ﻓِﻌﻠُﻪ ﻳ ِ
ﻳﻜ ِﻪ َﺟ ْﻮَﻫَﺮةٌ َو ( َﻻ ) اﻟﱠﺮْﻫ َﻦ (
ﻚ اﻟ ﱠﺸ ِﺮ ُ
ﺼ ﱡﺢ ﻧَـ ْﻬ ُﻲ ْاﻵ َﺧ ِﺮ َﻋْﻨﻪُ ط َ ) .ﻻ ( ﳝَْﻠ ُ
َ َ َُْ
َ
ِ
ٍ
ِ
ِ
ِ
ِ
ِ
ِ
ِ
ِ
ِ
ِ
ِِ
ِ
ِ
ِ
اج ) َو ( َﻻ ) اﻟْﻜﺘَﺎﺑَﺔَ ( َو ْاﻹ ْذ َن
ﱠإﻻ ﺑﺈ ْذﻧﻪ أ َْو ﻳَ ُﻜﻮ ُن ُﻫ َﻮ اﻟْ َﻌﺎﻗ َﺪ ﰲ ُﻣﻮﺟﺐ اﻟﺪﱠﻳْ ِﻦ َوﺣﻴﻨَﺌﺬ ﻓَـﻴَﺼ ﱡﺢ إﻗْـَﺮ ُارﻩُ ) ِﺎﻟﺮﱠﻫْﻦِ وَاﻻِرْﻬﺗَﺎن ( ﺳَﺮ ٌ
ﺎن وﻣ َﻔﺎو ٍ
ِ
ِ
ِ
اﻹ ْﻋﺘَ ِ
ﺑِﺎﻟﺘ َ ِ
ﻳﺞ اﻟْ َﻌْﺒ ِﺪ َوَﻻ ِْ
ﺎق ( َوﻟَْﻮ َﻋﻠَﻰ َﻣ ٍﺎل )
ﻮز َﳍَُﻤﺎ ( ِﰲ ﻋﻨَ ٍ َ ُ َ َ
ﻳﺞ ْاﻷ ََﻣﺔ ( َوَﻫ َﺬا ُﻛﻠﱡﻪُ ) ﻟَْﻮ ﻋﻨَﺎﻧًﺎ ( ) َوَﻻ َﳚُ ُ
ﺿﺔ ) ﺗَـْﺰِو ُ
ﱢﺠ َﺎرة ) َوﺗَـ ْﺰِو َ
ﻳﻜ ِﻪ  ،وﺟﺎز ِﰲ َْﳓ ِﻮ َﳊ ٍﻢ وﺧﺒ ٍﺰ وﻓَﺎﻛِﻬ ٍﺔ ) و ( َﻻ ) اﻟْ َﻘﺮض ( ﱠإﻻ ﺑِِﺈ ْذ ِن َﺷ ِﺮ ِ
ﺼ ِﺔ َﺷ ِﺮ ِ
و ( َﻻ ) ا ْﳍِﺒﺔُ ( أَي ﻟِﺜَـﻮ ٍ
ﻳﻜ ِﻪ
ب َوَْﳓ ِﻮﻩِ ﻓَـﻠَ ْﻢ َﳚُْﺰ ِﰲ ِﺣ ﱠ
ََ َ
ْ ُ
َ
ْ ْ
ْ َ ُْ َ َ َ
َ
ِ
ِِ ِ
اج ) وَﻛ َﺬا ُﻛ ﱡﻞ َﻣﺎ َﻛﺎ َن إﺗْ َﻼﻓًﺎ ﻟِْﻠ َﻤ ِﺎل أ َْو ( َﻛﺎ َن ) ﲤَْﻠِﻴ ًﻜﺎ ( ﻟِْﻠ َﻤ ِﺎل ) ﺑِﻐَ ِْﲑ ِﻋ َﻮ ٍ
ﺖ
ض (  -ﻷَ ﱠن اﻟ ﱠﺸ ِﺮَﻛﺔَ ُو ِﺿ َﻌ ْ
إ ْذﻧًﺎ َ
ﺻ ِﺮﳛًﺎ ﻓﻴﻪ ﺳَﺮ ٌ
َ
ِ
ﻟِِﻼﺳِﱰﺑ ِ ِ ِ ِ
ﻚ َﻻ ﻳَـْﻨﺘَ ِﻈ ُﻤﻪُ َﻋ ْﻘ ُﺪ َﻫﺎ  .ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج  4ص  318 – 316اﻳﺞ اﱘ ﺳﻌﻴﺪ
ﺲ َﻛ َﺬﻟ َ
ْ َْ
ﺎح َوﺗَـ َﻮاﺑﻌﻪ َ ،وَﻣﺎ ﻟَْﻴ َ
ض وﺑِ َﻜﻮ ِن اﻟﻨـﱠﻬ ِﻲ ﻋﻦ اﻟﺘـﱠﻮﻛِ ِﻴﻞ اﺗﱢـ َﻔﺎﻗِﻲ ﻟِﻤﺎ ﻣﱠﺮ أَ ﱠن ُﻛ ﱠﻞ ﻣﺎ َﻛﺎ َن ِﻷ ِ ِ ِ
ض ْاﻵ َﺧﺮ ( اﻟﺘﱠـ ْﻘﻴِ ُ ِ
24
ِ
َﺣﺪﳘَﺎ ﻓ ْﻌﻠُﻪُ
َ
َ
ﱞ َ َ
ﻴﺪ ﺑﺎﻟْ ُﻤ َﻔﺎ ِو ِ َ ْ ْ َ ْ ْ
) ﻗَـ ْﻮﻟُﻪُ َوﻟَ ْﻮ ﻧَـ َﻬﺎﻩُ اﻟْ ُﻤ َﻔﺎو ُ ُ
ﻳِ
ﺼ ﱡﺢ ﻧـَ ْﻬ ُﻲ ْاﻵ َﺧ ِﺮ َﻋْﻨﻪُ ط ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج  4ص  316اﻳﺞ اﱘ ﺳﻌﻴﺪ
َ
25ﻗﻮﻟﻪ) :وﻣﻊ اﻟﺘﻔﺎﺿﻞ ﰲ اﳌﺎل دون اﻟﺮﺑﺢ( أي ﺑﺄن ﻳﻜﻮن ﻻﺣﺪﳘﺎ أﻟﻒ وﻟﻶﺧﺮ أﻟﻔﺎن ﻣﺜﻼ واﺷﱰﻃﺎ اﻟﺘﺴﺎوي ﰲ اﻟﺮﺑﺢ ،وﻗﻮﻟﻪ
ﻋﻜﺴﻪ أي ﺑﺄن ﻳﺘﺴﺎوى اﳌﺎﻻن وﻳﺘﻔﺎﺿﻼ ﰲ اﻟﺮﺑﺢ ،ﻟﻜﻦ ﻫﺬا ﻣﻘﻴﺪ ﺑﺄن ﻳﺸﱰط اﻻﻛﺜﺮ ﻟﻠﻌﺎﻣﻞ ﻣﻨﻬﻤﺎ أو ﻻﻛﺜﺮﳘﺎ ﻋﻤﻼ ،أﻣﺎ ﻟﻮ
ﺷﺮﻃﺎﻩ ﻟﻠﻘﺎﻋﺪ أو ﻻﻗﻠﻬﻤﺎ ﻋﻤﻼ ،ﻓﻼ ﳚﻮز ﻛﻤﺎ ﰲ اﻟﺒﺤﺮ ﻋﻦ اﻟﺰﻳﻠﻌﻲ واﻟﻜﻤﺎل .ﻗﻠﺖ :واﻟﻈﺎﻫﺮ أن ﻫﺬا ﳏﻤﻮل ﻋﻠﻰ ﻣﺎ إذا ﻛﺎن
اﻟﻌﻤﻞ ﻣﺸﺮوﻃﺎ ﻋﻠﻰ أﺣﺪﳘﺎ .وﰲ اﻟﻨﻬﺮ :اﻋﻠﻢ أ�ﻤﺎ إذا ﺷﺮﻃﺎ اﻟﻌﻤﻞ ﻋﻠﻴﻬﻤﺎ إن ﺗﺴﺎوﻳﺎ ﻣﺎﻻ وﺗﻔﺎوﺗﺎ رﲝﺎ ﺟﺎز ﻋﻨﺪ ﻋﻠﻤﺎﺋﻨﺎ اﻟﺜﻼﺛﺔ
ﺧﻼﻓﺎ ﻟﺰﻓﺮ ،واﻟﺮﺑﺢ ﺑﻴﻨﻬﻤﺎ ﻋﻠﻰ ﻣﺎ ﺷﺮﻃﺎ وإن ﻋﻤﻞ أﺣﺪﳘﺎ ﻓﻘﻂ :وإن ﺷﺮﻃﺎﻩ ﻋﻠﻰ أﺣﺪﳘﺎ ،ﻓﺈن ﺷﺮﻃﺎ اﻟﺮﺑﺢ ﺑﻴﻨﻬﻤﺎ ﺑﻘﺪر رأس
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4. It is not permitted to specify a fixed remuneration for a partner who contributes in
managing the joint venture or provides some form of services, such as accounting.
However, it is permissible to give him a greater share of profit than he would have
received solely on the basis of his share in the partnership capital.26
5. It is permissible that one of the partners be appointed to provide services that are
mentioned in the above clause, provided that the appointment is based on an
independent contract from the partnership contract. This is because he may be
dismissed as a manager at any point of times. As a result the Musharakah contract will
not be subject to any amendment. In this case, the appointed partner may earn a
specific remuneration.27
6. It is permissible for the partners to appoint a manager other than one of the partners
based on a relevant contract such as Wakalah (agent), Ijarah (employer) or
Mudaarabah contract.

 وإن ﺷﺮﻃﺎ اﻟﺮﺑﺢ ﻟﻠﻌﺎﻣﻞ أﻛﺜﺮ ﻣﻦ رأس ﻣﺎﻟﻪ، وﻳﻜﻮن ﻣﺎل اﻟﺬي ﻻ ﻋﻤﻞ ﻟﻪ ﺑﻀﺎﻋﺔ ﻋﻨﺪ اﻟﻌﺎﻣﻞ ﻟﻪ رﲝﻪ وﻋﻠﻴﻪ وﺿﻴﻌﺘﻪ،ﻣﺎﳍﻤﺎ ﺟﺎز
 وﻟﻮ ﺷﺮﻃﺎ اﻟﺮﺑﺢ ﻟﻠﺪاﻓﻊ أﻛﺜﺮ ﻣﻦ رأس ﻣﺎﻟﻪ ﻻ ﻳﺼﺢ اﻟﺸﺮط وﻳﻜﻮن،ﺟﺎز أﻳﻀﺎ ﻋﻠﻰ اﻟﺸﺮط وﻳﻜﻮن ﻣﺎل اﻟﺪاﻓﻊ ﻋﻨﺪ اﻟﻌﺎﻣﻞ ﻣﻀﺎرﺑﺔ
 ﻫﺬا ﺣﺎﺻﻞ ﻣﺎ ﰲ اﻟﻌﻨﺎﻳﺔ.ﻣﺎل اﻟﺪاﻓﻊ ﻋﻨﺪ اﻟﻌﺎﻣﻞ ﺑﻀﺎﻋﺔ ﻟﻜﻞ واﺣﺪ ﻣﻨﻬﻤﺎ رﺑﺢ ﻣﺎﻟﻪ واﻟﻮﺿﻴﻌﺔ ﺑﻴﻨﻬﻤﺎ ﻋﻠﻰ ﻗﺪر رأس ﻣﺎﳍﻤﺎ أﺑﺪا
 وﻟﻮ ﺗﱪع أﺣﺪﳘﺎ ﺑﺎﻟﻌﻤﻞ: ﻓﺈن ﺷﺮﻃﺎ اﻟﻌﻤﻞ ﻋﻠﻴﻬﻤﺎ ﺳﻮﻳﺔ ﺟﺎز، وﺣﺎﺻﻞ ذﻟﻚ ﻛﻠﻪ أﻧﻪ إذا ﺗﻔﺎﺿﻼ ﰲ اﻟﺮﺑﺢ: ﻗﻠﺖ. ﻣﺎ ﰲ اﻟﻨﻬﺮ.اﻩ
وﻛﺬا ﻟﻮ ﺷﺮﻃﺎ اﻟﻌﻤﻞ ﻋﻠﻰ أﺣﺪﳘﺎ وﻛﺎن اﻟﺮﺑﺢ ﻟﻠﻌﺎﻣﻞ ﺑﻘﺪر رأس ﻣﺎﻟﻪ أو أﻛﺜﺮ وﻟﻮ ﻛﺎن اﻻﻛﺜﺮ ﻟﻐﲑ اﻟﻌﺎﻣﻞ أو ﻻﻗﻠﻬﻤﺎ ﻋﻤﻼ ﻻ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ312  ص4  وﻟﻪ رﺑﺢ ﻣﺎﻟﻪ ﻓﻘﻂ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج،ﻳﺼﺢ
ﰲ اﳌﻨﺘﻘﻰ اﺷﱰﻛﺎ ﻳﻌﻤﻼن ﻋﻠﻰ أن ﻷﺣﺪﳘﺎ أﺟﺮ ﻛﻞ ﺷﻬﺮ ﻋﺸﺮة دراﻫﻢ ﻟﻴﺲ ﻣﻦ ﻣﺎل اﻟﺸﺮﻛﺔ ﻓﺎﻟﺸﺮﻛﺔ ﺟﺎﺋﺰة واﻟﺸﺮط ﺑﺎﻃﻞ ﻛﺬا ﰲ26
350  ص2  ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج. اﶈﻴﻂ
 وﻗﻮﻟﻪ ﻋﻜﺴﻪ أي،)وﻣﻊ اﻟﺘﻔﺎﺿﻞ ﰲ اﳌﺎل دون اﻟﺮﺑﺢ( أي ﺑﺄن ﻳﻜﻮن ﻻﺣﺪﳘﺎ أﻟﻒ وﻟﻶﺧﺮ أﻟﻔﺎن ﻣﺜﻼ واﺷﱰﻃﺎ اﻟﺘﺴﺎوي ﰲ اﻟﺮﺑﺢ
 أﻣﺎ ﻟﻮ ﺷﺮﻃﺎﻩ ﻟﻠﻘﺎﻋﺪ، ﻟﻜﻦ ﻫﺬا ﻣﻘﻴﺪ ﺑﺄن ﻳﺸﱰط اﻻﻛﺜﺮ ﻟﻠﻌﺎﻣﻞ ﻣﻨﻬﻤﺎ أو ﻻﻛﺜﺮﳘﺎ ﻋﻤﻼ،ﺑﺄن ﻳﺘﺴﺎوى اﳌﺎﻻن وﻳﺘﻔﺎﺿﻼ ﰲ اﻟﺮﺑﺢ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ312  ص4  ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج. ﻓﻼ ﳚﻮز ﻛﻤﺎ ﰲ اﻟﺒﺤﺮ ﻋﻦ اﻟﺰﻳﻠﻌﻲ واﻟﻜﻤﺎل،أو ﻻﻗﻠﻬﻤﺎ ﻋﻤﻼ

27
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Note: If the management is carried out as a Mudaarabah contract then the manager
will be entitled to a share in the profit, if any, and deserves no further remuneration
for management services. 28
7. The managing partner(s) as an agent shall be liable for any loss caused by his
negligence or misconduct or breach of the management contract.29
DETERMINATION OF PROFIT AND LOSS

1. The profit shall be calculated after deducting the costs, expenses and taxes attributable
to the Mushaarakah venture. 30
2. In the event of a Mushaarakah being specified for a particular project or activity, only
expenses related to that project may be deductible.31
3. The profit sharing ratio may either be proportionate to the capital contribution or be
based on a ratio/percentage which is agreed upon by all partners irrespective of their
capital contribution.32
4. It is not permissible to include a condition in a Mushaarakah contract that stipulates a
pre-determined fixed amount of profit for one partner.33
5. It is permissible to agree that if the profit realised is above a certain amount, the
profit in excess of such an amount belongs to a particular partner. The parties may

ِ ﺎن واﻟْﻤ َﻔﺎوﺿ ِﺔ أَ ْن ﻳﺴﺘﺄْ ِﺟﺮ ( ﻣﻦ ﻳـﺘ
ِ ِ 28
ِ
ِ ِ
 ﺑِﺄَ ْن، ًﺎﻋﺔ
َ َي ﻳَ ْﺪﻓَ ُﻊ اﻟْ َﻤ
َ ﻆ اﻟْ َﻤ
ُ ﱠﺠُﺮ ﻟَﻪُ أ َْو َْﳛ َﻔ
َ ِﺎل ﺑ
َﻀ
ْ ﺎل ) َوﻳـُْﺒﻀ ُﻊ ( أ
َ ْ َ َ َ ْ َ َ َ ُ َ َ) َوﻟ ُﻜ ﱟﻞ ﻣ ْﻦ َﺷ ِﺮﻳ َﻜ ْﻲ اﻟْﻌﻨ
ٍ ِ
ِ
ِ
ِ ﻮدع ( وﻳﻌِﲑ ) وﻳﻀﺎ ِر
ِ ﻳ ْﺸ َِﱰ َط اﻟﱢﺮﺑﺢ ﻟِﺮ ﱢ
َ َب ( ﻷَﻧـ َﱠﻬﺎ ُدو َن اﻟ ﱠﺸ ِﺮَﻛﺔ ﻓَـﺘ
ُ َوﻟَْﻮ ﻧـَ َﻬﺎﻩ، ﻀ ﱠﻤﻨَْﺘـ َﻬﺎ ) َوﻳـُ َﻮﱢﻛ ُﻞ ( َﺟْﻨَﺒِﻴًّﺎ ﺑِﺒَـْﻴ ٍﻊ َوﺷَﺮاء
ُ َ ُ َ ُ ُ َ ُ ُب اﻟْ َﻤﺎل ) َوﻳ
َ
َ َْ
 اﻳﺢ اﱘ ﺳﻌﻴﺪ316  ص4 ﺻ ﱠﺢ ﻧَـ ْﻬﻴُﻪُ َْﲝٌﺮ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
ُ اﻟْ ُﻤ َﻔﺎ ِو
َ ض ْاﻵ َﺧُﺮ
ِ َﻀﻤﻦ ﺑِﺎﻟﺘـﱠﻌﺪﱢي ( وﻫ َﺬا ﺣﻜْﻢ ْاﻷَﻣﺎﻧ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ320  ص4 ﺎت ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
َ ُ َ ْ ُ) َوﻳ29
َ ُ ُ ََ
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30

31

ِ  ِِﲞ َﻼ،  ا ْﺷِﱰا ُط اﻟﱢﺮﺑ ِﺢ ﻣﺘـ َﻔﺎ ِوﺗًﺎ ﺻ ِﺤﻴﺢ:  اﻳﺞ اﱘ ﺳﻌﻴﺪ ﻣﻄْﻠَﺐ305  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج32
ِ ف ا ْﺷِﱰ
اﳋُ ْﺴَﺮ ِان
ْ اط
َُ ْ َ
ٌ َ
َ
ٌ َ

 ﻓﺘﺎوى.  ﻛﺬا ﰲ اﻟﺒﺪاﺋﻊ، وأن ﻳﻜﻮن اﻟﺮﺑﺢ ﺟﺰءا ﺷﺎﺋﻌﺎ ﰲ اﳉﻤﻠﺔ ﻻ ﻣﻌﻴﻨﺎ ﻓﺈن ﻋﻴﻨﺎ ﻋﺸﺮة أو ﻣﺎﺋﺔ أو ﳓﻮ ذﻟﻚ ﻛﺎﻧﺖ اﻟﺸﺮﻛﺔ ﻓﺎﺳﺪة
33  ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ302  ص2 اﳍﻨﺪﻳﺔ ج
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also agree that if the profit is not over the certain amount or is below the certain
amount, the distribution will be in accordance with their agreement.34
6. Partner(s) in a Mushaarakah shall not fully or partially guarantee the principal and
profit of another partner(s).35
7. It is permissible to agree on setting aside a proportion of the profit to a charitable
donation due to any source of income accrued from a Shariah prohibited activities.36
8. In case of loss, if any, the loss shall be shared in proportion to the capital contribution
of each partner.37
PARTNERSHIP VENTURE:

1. Business ventures of Mushaarakah shall be Shariah compliant and may be conducted
in various sectors such as trading, plantation, construction, manufacturing, investment
and services.
2. Any fund accrued from Shariah prohibited activities of a Mushaarakah venture due to
circumstances may be distributed to charity.
TERMINATION AND DISSOLUTION OF THE MUSHAARAKAH AGREEMENT:

1. Partners may mutually agree to terminate the contract at any time unless stated
otherwise in the Mushaarakah agreement. 38

ِ ِ
ِ
34
َﻋ َﺎدﻩُ َﻣ َﻊ
ٌ َي ِﻣ ْﻦ َﻛ ْﻮﻧِِﻪ ﺑَِﻘ ْﺪ ِر َرأْ ِس اﻟْ َﻤ ِﺎل أ َْو َﻻ ﻟَ ِﻜﻨﱠﻪُ َْﳏ ُﻤ
َ  َوأ، ﻮل َﻋﻠَﻰ َﻣﺎ َﻋﻠ ْﻤﺘﻪ ﻣ ْﻦ اﻟﺘﱠـ ْﻔﺼ ِﻴﻞ اﻟْ َﻤﺎ ﱢر
ْ  َواﻟﱢﺮﺑْ ُﺢ َﻋﻠَﻰ َﻣﺎ َﺷَﺮﻃَﺎ ( أ: ُ) ﻗَـ ْﻮﻟُﻪ
ِ
ِ َﺎت َﻏﻴـﺮ ﻣﻨ
ِ ﺎﻃ َﻔ
ِِ
ِ  ﻧَـﻌﻢ ِذ ْﻛﺮﻩ ﺑـﲔ اﻟْﻤﺘَـﻌ، ﻳﺢ ﺑِﺄَ ﱠن ﻫ َﺬا اﻟﺸﱠﺮ َط ﺻ ِﺤﻴﺢ ﻓَﺎﻓْـﻬﻢ
ِ
ٍ ﺎﺳ
 َوﻗُـﻴﱢ َﺪ، ﺐ
ِ ﱠﺼ ِﺮ
ْ ﻗَـ ْﻮﻟﻪ َﻣ َﻊ اﻟﺘﱠـ َﻔﺎﺻ ِﻴﻞ ِﰲ اﻟْ َﻤ ِﺎل ُدو َن اﻟﱢﺮﺑْ ِﺢ ﻟﻠﺘ
َ
َ ُ َ ْ َ ُُ ْ َ ْ َ ٌ َ ْ
ُ ُْ
ِ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ313  ص4 ﻚ َﻛ َﻤﺎ ِﰲ اﻟْ ُﻤْﻠﺘَـ َﻘﻰ َو َﻏ ِْﲑﻩِ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج
َ ﺑِﺎﻟﱢﺮﺑْ ِﺢ ؛ ِﻷَ ﱠن اﻟْ َﻮ ِﺿ َﻴﻌﺔَ َﻋﻠَﻰ ﻗَ ْﺪ ِر اﻟْ َﻤ ِﺎل َوإِ ْن َﺷَﺮﻃَﺎ َﻏْﻴـَﺮ ذَﻟ
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ِ َﻀﻤﻦ ﺑِﺎﻟﺘـﱠﻌﺪﱢي ( وﻫ َﺬا ﺣﻜْﻢ ْاﻷَﻣﺎﻧ
ﺎت
َ ُ َ ْ ُ اﻳﺞ اﱘ ﺳﻌﻴﺪ ) َوﻳ320  ص4 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج35
َ ُ ُ ََ

 وﻻ ﺧﻼف أن اﺷﱰاط اﻟﻮﺿﻴﻌﺔ، وﻣﺎ ﻛﺎن ﻣﻦ وﺿﻴﻌﺔ أو ﺗﺒﻌﺔ ﻓﻜﺬﻟﻚ،ﻓﻤﺎ ﻛﺎن ﻣﻦ رﺑﺢ ﻓﻬﻮ ﺑﻴﻨﻬﻤﺎ ﻋﻠﻰ ﻗﺪر رؤوس أﻣﻮاﳍﻤﺎ37
305  ص4 واﺷﱰاط اﻟﺮﺑﺢ ﻣﺘﻔﺎوﺗﺎ ﻋﻨﺪﻧﺎ ﺻﺤﻴﺢ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج،ﲞﻼف ﻗﺪر رأس اﳌﺎل ﺑﺎﻃﻞ
وأﻣﺎ ﺻﻔﺔ ﻋﻘﺪ اﻟﺸﺮﻛﺔ ﻓﻬﻰ ا�ﺎ ﻋﻘﺪ ﺟﺎﺋﺰ ﻏﲑ ﻻزم ﺣﱴ ﻳﻨﻔﺮد ﻛﻞ واﺣﺪ ﻣﻨﻬﻤﺎ ﺑﺎﻟﻔﺴﺦ اﻻ أن ﻣﻦ ﺷﺮط ﺟﻮاز اﻟﻔﺴﺦ أن ﻳﻜﻮن38
ﲝﻀﺮة ﺻﺎﺣﺒﻪ أي ﺑﻌﻠﻤﻪ ﺣﱴ ﻟﻮ ﻓﺴﺦ ﲟﺤﻀﺮ ﻣﻦ ﺻﺎﺣﺒﻪ ﺟﺎز اﻟﻔﺴﺦ وﻛﺬا ﻟﻮ ﻛﺎن ﺻﺎﺣﺒﻪ ﻏﺎﺋﺒﺎ وﻋﻠﻢ ﺑﺎﻟﻔﺴﺦ وان ﻛﺎن ﻏﺎﺋﺒﺎ
وﱂ ﻳﺒﻠﻐﻪ اﻟﻔﺴﺦ ﱂ ﳚﺰ
 دار اﻟﻜﺘﺐ اﻟﻌﻠﻤﻴﺔ540  ص7 اﻟﻔﺴﺦ وﱂ ﻳﻨﻔﺴﺦ اﻟﻌﻘﺪ ﺑﺪاﺋﻊ اﻟﺼﻨﺎﺋﻊ ج
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2. Upon termination of the Mushaarakah agreement, if the assets of the Mushaarakah are
in cash form, all of them will be distributed pro rata between the partners. If the assets
are not liquidated, the partners may agree either on the liquidation of the assets, or on
their distribution between the partners as they are. If there is a dispute between the
partners in this matter i.e. one partner seeks liquidation while the other wants
distribution of the non-liquid assets themselves, distribution is preferable. However, if
the assets are such that they cannot be separated or partitioned, such as machinery,
then they shall be sold and the sale-proceeds shall be distributed.39
Note: The question arises whether the partners can agree, whilst entering into the
contract of Mushaarakah, on a condition that the liquidation or distribution of the
business shall not be affected unless all the partners, or the majority of them want to
do so, and that a single partner who wants to come out of the partnership shall be
compelled to sell his share to the other partners and shall not force them on
liquidation or distribution.
Most of the traditional books of Islamic Fiqh seem to be silent on this question.
However, it appears that there is no bar from the Shariah point of view if the partners
agree to such a condition right at the beginning of the Mushaarakah.40

 ﻛﺬا،  وﻟﻮ ﻛﺎن ﻋﺮوﺿﺎ وﻗﺖ اﻟﻔﺴﺦ ذﻛﺮ اﻟﻄﺤﺎوي أ�ﺎ ﻻ ﺗﻨﻔﺴﺦ، إن ﻛﺎن رأس ﻣﺎل اﻟﺸﺮﻛﺔ دراﻫﻢ أو دﻧﺎﻧﲑ اﻧﻔﺴﺨﺖ اﻟﺸﺮﻛﺔ39
. ﰲ اﳋﻼﺻﺔ
335  ص2 ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج
 ﻛﺬا ﰲ ﻓﺘﺢ اﻟﻘﺪﻳﺮ،  وإن ﻛﺎن اﳌﺎل ﻋﺮوﺿﺎ وﻫﻮ اﳌﺨﺘﺎر، وﺑﻌﺾ اﳌﺸﺎﻳﺦ ﻗﺎﻟﻮا ﺗﻨﻔﺴﺦ اﻟﺸﺮﻛﺔ
ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ
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ِ ِﺎن َﻛﻤﺎ ِﰲ ﺗَـﻮﻗ
ِ ِ ِِ ِ ِ
ِ ِ ﺎن ﰒُﱠ إ َذا وﻗﱠـﺘَـﻬﺎ ﻓَـﻬﻞ ﺗَـﺘَـﻮﻗﱠ
ِ َﻴﺖ اﻟ ﱠﺸ ِﺮَﻛ ِﺔ ِرواﻳـﺘ
ِ ِﻃْﻠَﺐ ِﰲ ﺗَـﻮﻗ
، ﻴﺖ اﻟْ َﻮَﻛﺎﻟَِﺔ
ُ َ َْ َ َ
ََ
ْ
ْ ٌ
َ َﻒ ﺑﺎﻟْ َﻮﻗْﺖ َﺣ ﱠﱴ َﻻ ﺗَـْﺒـ َﻘﻰ ﺑَـ ْﻌ َﺪ ُﻣﻀﻴﱢﻪ ؟ ﻓﻴﻪ رَواﻳَـﺘ
ِﺼ ﱠﺤ ِﺔ ﻫ ِﺬﻩ
ِ ِ ْ  وﺟ ِﺰم ِﰲ، ﻴﻂ وَﱂ ﻳ ْﺬ ُﻛﺮ ﺗَـﺮِﺟﻴﺤﺎ
ِ ِ
ِ ِ واﻟﺘـﱠﻮﻗِﻴﺖ ﻟَﻴﺲ ﺑِ َﺸﺮ ٍط ﻟ: ﺎل
ُ ﺖ َﺣْﻴ
َ
ُ اﳋَﺎﻧﻴﱠﺔ ﺑِﺄَﻧـ َﱠﻬﺎ ﺗَـﺘَـ َﻮﻗﱠ
َ ُ َ ً ْ ْ َ ْ َ َوﲤََ ُﺎﻣﻪُ ِﰲ اﻟْﺒَ ْﺤ ِﺮ َﻋ ْﻦ اﻟْ ُﻤﺤ
ْ َ ْ ُ ْ َ َ َﺚ ﻗ
ِ
ِِ
ِ
 ﻓَ َﻤﺎ ا ْﺷﺘَـَﺮاﻩُ ﺑَـ ْﻌ َﺪ اﻟْﻴَـ ْﻮِم ﻳَ ُﻜﻮ ُن ﻟِْﻠ ُﻤ ْﺸ َِﱰي، ﻴﺖ
َ َﻚ َوﻗْـﺘًﺎ ﺑِﺄَ ْن ﻗ
َ  َوإِ ْن َوﻗﱠـﺘَﺎ ﻟ َﺬﻟ، ﻀ َﺎرﺑَِﺔ
َ اﻟ ﱠﺸ ِﺮَﻛﺔ َواﻟْ ُﻤ
ُ ﺻ ﱠﺢ اﻟﺘـ ْﱠﻮﻗ
َ ﺎل َﻣﺎ ا ْﺷﺘَـَﺮﻳْﺖ اﻟْﻴَـ ْﻮَم ﻓَـ ُﻬ َﻮ ﺑَـْﻴـﻨَـﻨَﺎ
ِ
ِ ِ
ِ
. ا ﻫـ. ﻒ
َﺧﺎ ﱠ
َ ﺖ اﻟْ ُﻤ
ُ ﻴﻞ َواﻟْ َﻮَﻛﺎﻟَﺔُ ﳑﱠﺎ ﻳَـﺘَـ َﻮﻗﱠ
َ  َوَﻛ َﺬا ﻟَْﻮ َوﻗﱠ، ًﺻﺔ
ٌ ﻀ َﺎرﺑَﺔَ ؛ ﻷَﻧـ َﱠﻬﺎ َواﻟ ﱠﺸﺮَﻛﺔَ ﺗَـ ْﻮﻛ
ِ ٍ ِ
ِ ِِ
ِ
ِ ِ ِ ﻟَ ِﻜﻦ ﺳﻴ ْﺬ ُﻛﺮ اﻟﺸﱠﺎر
 ﻓﺘﺎوى اﻟﺸﺎﻣﻰ. َﺻ ﱢﺢ ﺗَﺄَﱠﻣ ْﻞ
َ ﻴﻞ ِﰲ اﻟْ َﻌ َﺸَﺮةِ َوﺑَـ ْﻌ َﺪ َﻫﺎ ِﰲ ْاﻷ
ُ
ٌ ﻴﻞ َإﱃ َﻋ َﺸَﺮة أَﻳﱠﺎم َوﻛ
ُ ََ ْ
ُ ِح ﰲ ﻛﺘَﺎب اﻟْ َﻮَﻛﺎﻟَﺔ َﻋ ْﻦ اﻟْﺒَـﱠﺰازﻳﱠﺔ اﻟْ َﻮﻛ
 اﻳﺞ اﱘ ﺳﻌﻴﺪ312  ص4 ج
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3. A Mushaarakah contract shall be terminated either upon expiration of a specified
tenure of the contract, even though the venture is still in progress unless the partners
mutually agree to extend the partnership. 41
4. The partnership shall be terminated upon completion of a business venture. 42
5. Subject to terms and conditions, the Mushaarakah contract may be terminated if a
considerable portion of the capital is impaired.43
6. If any one of the partners die during the course of Mushaarakah, the contract of
Mushaarakah with him stands terminated. The heirs do not inherit any right of
partnership. Their rights are only related to the share of their inheritance in the assets
of the partnership enterprise. They have no rights to future profits of the business. If
they wish to continue, then they will have to make a new contract to join the
Mushaarakah venture. 44
7. If any one of the partners become insane or otherwise becomes incapable of effecting
commercial transaction, the Mushaarakah contract stands terminated. 45

ﺎن َﻛﻤﺎ ِﰲ ﺗَـﻮﻗِ ِ
ِ ِ ِِ ِ ِ
ﺎن ﰒُﱠ إ َذا وﻗﱠـﺘَـﻬﺎ ﻓَـﻬﻞ ﺗَـﺘَـﻮﻗﱠ ِ ِ
ﻴﺖ اﻟ ﱠﺸ ِﺮَﻛ ِﺔ ِرواﻳـﺘَ ِ
41ﻃْﻠَﺐ ِﰲ ﺗَـﻮﻗِ ِ
ﻴﺖ اﻟْ َﻮَﻛﺎﻟَِﺔ
َ َ َْ َ ُ
ََ
ْ
ٌ ْ
ﻒ ﺑﺎﻟْ َﻮﻗْﺖ َﺣ ﱠﱴ َﻻ ﺗَـْﺒـ َﻘﻰ ﺑَـ ْﻌ َﺪ ُﻣﻀﻴﱢﻪ ؟ ﻓﻴﻪ رَواﻳَـﺘَ َ
ﺼ ﱠﺤ ِﺔ ﻫ ِﺬﻩِ
ﻴﻂ وَﱂ ﻳ ْﺬ ُﻛﺮ ﺗَـﺮِﺟﻴﺤﺎ  ،وﺟ ِﺰم ِﰲ ْ ِ ِ
ِ ِ
ﺎل  :واﻟﺘـﱠﻮﻗِﻴﺖ ﻟَﻴﺲ ﺑِ َﺸﺮ ٍط ﻟِ ِ
ﺖ َﺣْﻴ ُ
َ
اﳋَﺎﻧﻴﱠﺔ ﺑِﺄَﻧـ َﱠﻬﺎ ﺗَـﺘَـ َﻮﻗﱠ ُ
َ ،وﲤََ ُﺎﻣﻪُ ِﰲ اﻟْﺒَ ْﺤ ِﺮ َﻋ ْﻦ اﻟْ ُﻤﺤ َ ْ َ ْ ْ ً َ ُ َ
ﺚ ﻗَ َ َ ْ ُ ْ َ ْ
ِ
ِِ
ِ
ﻴﺖ  ،ﻓَ َﻤﺎ ا ْﺷﺘَـَﺮاﻩُ ﺑَـ ْﻌ َﺪ اﻟْﻴَـ ْﻮِم ﻳَ ُﻜﻮ ُن ﻟِْﻠ ُﻤ ْﺸ َِﱰي
ﻚ َوﻗْـﺘًﺎ ﺑِﺄَ ْن ﻗَ َ
ﻀ َﺎرﺑَِﺔ َ ،وإِ ْن َوﻗﱠـﺘَﺎ ﻟ َﺬﻟ َ
اﻟ ﱠﺸ ِﺮَﻛﺔ َواﻟْ ُﻤ َ
ﺻ ﱠﺢ اﻟﺘـ ْﱠﻮﻗ ُ
ﺎل َﻣﺎ ا ْﺷﺘَـَﺮﻳْﺖ اﻟْﻴَـ ْﻮَم ﻓَـ ُﻬ َﻮ ﺑَـْﻴـﻨَـﻨَﺎ َ
ِ
ِ ِ
ِ
ﻒ  .ا ﻫـ  .ﻟَ ِﻜﻦ ﺳﻴ ْﺬ ُﻛﺮ اﻟﺸﱠﺎرِح ِﰲ ﻛِﺘَ ِ
ﺎب اﻟْ َﻮَﻛﺎﻟَِﺔ َﻋ ْﻦ
َﺧﺎ ﱠ
ﺖ اﻟْ ُﻤ َ
ﻴﻞ َواﻟْ َﻮَﻛﺎﻟَﺔُ ﳑﱠﺎ ﻳَـﺘَـ َﻮﻗﱠ ُ
ﺻﺔً َ ،وَﻛ َﺬا ﻟَْﻮ َوﻗﱠ َ
ُ
ْ ََ ُ
ﻀ َﺎرﺑَﺔَ ؛ ﻷَﻧـ َﱠﻬﺎ َواﻟ ﱠﺸﺮَﻛﺔَ ﺗَـ ْﻮﻛ ٌ
ِ ٍ ِ
ِِ ِ
َﺻ ﱢﺢ ﺗَﺄَﱠﻣ ْﻞ  .ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج  4ص  312اﻳﺞ اﱘ ﺳﻌﻴﺪ
ﻴﻞ ِﰲ اﻟْ َﻌ َﺸَﺮةِ َوﺑَـ ْﻌ َﺪ َﻫﺎ ِﰲ ْاﻷ َ
ﻴﻞ َإﱃ َﻋ َﺸَﺮة أَﻳﱠﺎم َوﻛ ٌ
اﻟْﺒَـﱠﺰازﻳﱠﺔ اﻟْ َﻮﻛ ُ
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42

43ﺣﺪﺛﻨﺎ ﺳﻠﻴﻤﺎن ﺑﻦ داود اﳌﻬﺮى  ،أﺧﱪﻧﺎ اﺑﻦ وﻫﺐ  ،أﺧﱪﱐ ﺳﻠﻴﻤﺎن ﺑﻦ ﺑﻼل  ،ح وﺛﻨﺎ أﲪﺪ ﺑﻦ ﻋﺒﺪ اﻟﻮاﺣﺪ اﻟﺪﻣﺸﻘﻲ  ،ﺛﻨﺎ
ﻣﺮوان ﻳﻌﲎ اﺑﻦ ﳏﻤﺪ ﺛﻨﺎ ﺳﻠﻴﻤﺎن ﺑﻦ ﺑﻼل أو ﻋﺒﺪ اﻟﻌﺰﻳﺰ ﺑﻦ ﳏﻤﺪ  ،ﺷﻚ اﻟﺸﻴﺦ  ،ﻋﻦ ﻛﺜﲑ ﺑﻦ زﻳﺪ  ،ﻋﻦ اﻟﻮﻟﻴﺪ ﺑﻦ رﺑﺎح  ،ﻋﻦ أﰉ
ﻫﺮﻳﺮة  ،ﻗﺎل  :ﻗﺎل رﺳﻮل اﷲ ﺻﻠﻰ اﷲ ﻋﻠﻴﻪ وﺳﻠﻢ ) :اﻟﺼﻠﺢ ﺟﺎﺋﺰ ﺑﲔ اﳌﺴﻠﻤﲔ( زاد أﲪﺪ ) :إﻻ ﺻﻠﺤﺎ أﺣﻞ ﺣﺮاﻣﺎ أو ﺣﺮم
ﺣﻼﻻ( وزاد ﺳﻠﻴﻤﺎن ﺑﻦ داود  :وﻗﺎل رﺳﻮل اﷲ ﺻﻠﻰ اﷲ ﻋﻠﻴﻪ وﺳﻠﻢ ) :اﳌﺴﻠﻤﻮن ﻋﻠﻰ ﺷﺮوﻃﻬﻢ(  .ﺳﻨﻦ اﰊ داود ج  3ص
 333دار اﻟﻔﻜﺮ
ِ ِ ِ
44
َﺣ ِﺪ ِﳘَﺎ ( َﻋﻠِ َﻢ ْاﻵ َﺧُﺮ أ َْو َﻻ ِﻷَﻧﱠﻪُ َﻋْﺰٌل
َي َﺷ ِﺮَﻛﺔُ اﻟْ َﻌ ْﻘﺪ ) ﲟَْﻮت أ َ
ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج  4ص  327اﻳﺞ اﱘ ﺳﻌﻴﺪ ) َوﺗَـْﺒﻄُ ُﻞ اﻟ ﱠﺸ ِﺮَﻛﺔُ ( أ ْ
ﺣﻜ ِ
ْﻤ ﱞﻲ
ُ
)45وﻣﻨﻬﺎ( ﺟﻨﻮﻧﻪ ﺟﻨﻮﻧﺎ ﻣﻄﺒﻘﺎ ﻻن ﺑﻪ ﳜﺮج اﻟﻮﻛﻴﻞ ﻋﻦ اﻟﻮﻟﺔ وﲨﻴﻊ ﻣﺎ ﳜﺮج ﺑﻪ اﻟﻮﻛﻴﻞ ﻋﻦ اﻟﻮﻛﺎﻟﺔ ﻳﺒﻄﻞ ﺑﻪ ﻋﻘﺪ اﻟﺸﺮﻛﺔ ﻻن اﻟﺸﺮﻛﺔ
ﺗﺘﻀﻤﻦ اﻟﻮﻛﺎﻟﺔ ﻋﻠﻰ ﳓﻮ ﻣﺎ ﻓﺼﻠﻨﺎ ﰲ ﻛﺘﺎب اﻟﻮﻛﺎﻟﺔ ﺑﺪاﺋﻊ اﻟﺼﻨﺎﺋﻊ ج  7ص  541دار اﻟﻜﺘﺐ اﻟﻌﻠﻤﻴﺔ
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8. In case there are more than three members in the Mushaarakah agreement and one of
them dies or becomes insane, the agreement will remain intact in respect to the rest of
the members. 46
9. Upon the termination of the Mushaarakah contract, the Mushaarakah assets shall be
subjected to the liquidation process.47
10. Mushaarakah assets may be liquidated through actual liquidation in which the assets
are disposed to the markets or third parties. The proceeds of the disposal shall then be
measured against the capital to recover the capital and to distribute the profit or to
record a loss accordingly. 48
11. In the case of an actual liquidation, the assets shall be sold at market value and the
proceeds of the sale shall be used as follows:
i.

Payments of liquidation expenses.

ii.

Payment of financial liabilities that are owed to the partnership.

iii.

Distribution of the remaining assets, if any, among the partners in
proportion to the profit ratio agreed upon.49

12. A constructive liquidation of the partnership assets may be effected where the
partners agree to dissolve the existing partnership and initiate a new partnership by
investing the initial assets as capital in kind.50
13. If a constructive liquidation has to take place, all the debts and liabilities have to be
paid out then only can a new partnership be initiated.
AMENDMENT AND VARIATION OF MUSHAARAKAH AGREEMENT:

1. Any amendment or alteration to the Mushaarakah agreement may take effect at any
time through the tenure of the contract on all the terms provided such amendments
and variations are mutually agreed upon by the partners.

 ﻛﺬا ﰲ اﶈﻴﻂ ﻓﺘﺎوى اﳍﻨﺪﻳﺔ ج، وﻟﻮ ﻛﺎن اﻟﺸﺮﻛﺎء ﺛﻼﺛﺔ ﻣﺎت واﺣﺪ ﻣﻨﻬﻢ ﺣﱴ اﻧﻔﺴﺨﺖ اﻟﺸﺮﻛﺔ ﰲ ﺣﻘﻪ ﻻ ﺗﻨﻔﺴﺦ ﰲ ﺣﻖ اﻟﺒﺎﻗﲔ
 ﻣﻜﺘﺒﻪ رﺷﻴﺪﻳﻪ335  ص2

Aaoifi 2008 pg 209
Ibid.
48 Ibid.
49 Ibid.
50 Ibid.
46
47
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2. Any amendment to the loss sharing ratio which differs from the capital contribution
ratio is not permissible.51
We advise one to put a Mediation/ Arbitration clause such as:
Ay dispute arising from or in connection with this contract shall be finally resolved in
accordance with the standard conditions of Mediation/Arbitration of the Darul Iftaa
Mahmudiyyah Sherwood, Durban, by an arbitrator appointed by the Darul Iftaa or any
other competent Darul Iftaa.
NOTE: The above-mentioned are broad rules regarding a partnership agreement. If any
individual wishes to add any specific condition, he may do so and attach it to this
document. The conditions must not conflict with the integrals of Shariah. As such we
advise that the contract be sent to a Mufti or an Alim for revision and verification so that
all the conditions come in conformity with the dictates of Shariah.

Live like brothers and Deal like strangers
Remember to reduce all your dealings in writing

 وﻻ ﺧﻼف أن اﺷﱰاط اﻟﻮﺿﻴﻌﺔ، وﻣﺎ ﻛﺎن ﻣﻦ وﺿﻴﻌﺔ أو ﺗﺒﻌﺔ ﻓﻜﺬﻟﻚ،ﻓﻤﺎ ﻛﺎن ﻣﻦ رﺑﺢ ﻓﻬﻮ ﺑﻴﻨﻬﻤﺎ ﻋﻠﻰ ﻗﺪر رؤوس أﻣﻮاﳍﻤﺎ51
305  ص4 واﺷﱰاط اﻟﺮﺑﺢ ﻣﺘﻔﺎوﺗﺎ ﻋﻨﺪﻧﺎ ﺻﺤﻴﺢ ﻓﺘﺎوى اﻟﺸﺎﻣﻰ ج،ﲞﻼف ﻗﺪر رأس اﳌﺎل ﺑﺎﻃﻞ
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