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PARTNERSHIP CONTRACT

THIS PARTNERSHIP AGREEMENT is made this

20__, by and between the following individuals:

Party 1:

Name:

Address:
City/State/code:
Phone:

Party 2:
Name:

Address:

City/State/code:

Phone:

. Nature of Business. The partners listed above hereby agree that they shall be

considered partners in business for the following purpose:

. Name. The partnership shall be conducted under the name of

shall maintain offices at (STREET ADRESS),(CITY,STATE,CODE).

. Day-To-Day Operation. The partners shall provide their full-time services and

efforts on behalf of the partnership. Each partner shall have equal rights to manage
and control the partnership and its business. Should there be differences between the

partners concerning ordinary business matters, a decision shall be made by a

Darul Iftaa Mahmudiyyah | www.daruliftaa.net | www.askimam.org



http://www.daruliftaa.net/
http://www.askimam.org/

unanimous vote. It is understood that the partners may elect one of the partners to

conduct the day-to-day business of the partnership.

Capital Contribution. The capital contribution of each partner to the partnership

shall consist of the following properties, services, or cash which each partner agrees to

contribute:

Name Of Capital Agreed-Upon % Share
Partner Contribution Cash

Profit and Loss. The profit sharing ratio may either be proportionate to the capital

contribution or based on a ratio percentage which is agreed upon by all the partners,
irrespective of their capital contribution, and the loss should be shared according to

the proportion of the capital contribution.

Withdrawal/Death of partner. In the event that a partner withdraws or retires from

the partnership for any reason, including death, the remaining partners may continue
to operate the partnership using the same name. A withdrawing partner shall be

obliged to give days prior notice of his intention to withdraw or retire.

Term/Termination. The term of this Agreement shall be for a period of

years, unless the partners mutually agree in writing to a shorter period. Should the
partnership be terminated by unanimous vote, the assets and cash of the partnership
shall be used to pay all creditors, with the remaining amount to be distributed to the

partners according to their proportionate share.
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8. Disputes. Any dispute arising from or in connection with this contract shall be finally
resolved in accordance with the standard conditions of Mediation/Arbitration of the

Darul Iftaa by an arbitrator appointed by the Darul

Iftaa.

WHEREFORE, we, the undersigned, agree to this partnership agreement, by signing two

copies (one for each partner).

PARTNER 1 PARTNER 2

(Signature) (Signature)

(Date of signature) (Date of signature)
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MUSHAARAKAH CONTRACT

SECTION ONE: DEFINITION

Mushaarakah is a word of Arabic origin which literally means sharing. In the context of
business and trade it means a joint enterprise in which all the partners share the profit or
loss of the joint venture'.

Mushaarakah is a term frequently referred to in the context of Islamic modes of
financing. The implication of this term is more limited than the term Shirkat which is
more commonly used in Islamic jurisprudence. For the purpose of clarifying the basic
concepts, it will be pertinent at the outset to explain the meaning of each term, in order
to distinguish one from the other”.

Shirkah means sharing and in the terminology of Islamic jurisprudence, it has been
divided into two kinds:

1. Shirkat-al-Milk: a joint ownership of two or more persons in a particular property’.

2. Shirkat —al-Aqd: a partnership effected by mutual contract®.

Shirkat —al-Aqd is further divided into three kinds":
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Shirkat-al-Amwal: all the partners invest some capital into a commercial enterprise.

. Shirkat-al-A’mal: all the partners jointly undertake to render some services for their
customers and the fee charged therefore is distributed amongst them at a pre-agreed
ratio.

Shirkat-al-Wujooh: the partners have no investment at all. Instead, they purchase the
commodities on a deferred price and sell them at spot. The profit so earned is
distributed between them at a pre-agreed ratio.
All these modes of partnership are termed as Shirkah in the terminology of Islamic
jurisprudence. However, the term Mushaarakah is more relevant to us in respect to the
contract.
Mushaarakah is a contract between the partners to contribute capital to an enterprise or a
venture, whether existing or new, or to an owner of real estate or moveable asset, either
on a temporary or permanent basis. Profits generated by that venture or real estate or
assets are shared in accordance with the terms of the Musharakah agreement, while losses

are distributed in proportion to each partner’s share of capital.(’

SECTION TwO: BASIS OF MUSHAARAKAH CONTRACT

The basis of the Mushaarakah contract is the Qur’an, Sunnah of the Prophet Muhammad

Sallallabu Alaihi Wasallam and the consensus of the Muslim jurists.

THE QUR’AN:

Almighty Allah Tabaarak Wa Ta'ala gives us the case of the disputing partners
which was arbitrated by Dawood Alayhis Salaam. One partner very eloquently
presented his case and said, “This is my Muslim brother. He has 99 ewes
(female sheep) and I only have one ewe. ‘He says I must give him my one ewe

he is eloquent in his speech.’
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Dawood Alayhis Salaam replied, ‘your brother has oppressed you by asking you
to add your one ewe to his flock of ewe.’

Upon this, Allah T4z 'ala said,

And verily many partners oppress one another, but those who have Imaan and do righteous

deeds.” (Al Qur’an, 38: 23—24)7

THE SUNNAH:
Hazrath Abu Hurayrah Radiallabu Anbhu said that: The Prophet Sallallahn Alaibi Wasallam
said: Allah said: I am the third [partner] of the two partners as long as they do not deceive

each other. When one of them deceive the other, I depart from them”. (Sunan Abu

Dawood)®

THE CONSENSUS OF THE MUSLIM JURISTS:

1. This type of partnership has been practised throughout the history of the Muslims
without any objection from the jurists.

. Imam Ibn al-Munzir Rabmatullahi Alaihi states in his book Al-Ijma: “And they (Muslim
jurists) agree on the validity of a partnership where each partner contributes capital in
Dinar or Dirham, and join the two capitals to form a single property which is
indistinguishable. They will sell and buy what they see as beneficial for the business

and the surplus will be distributed between them whilst the shortfall will be borne
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together by them, and when they do carry out (as prescribed), the partnership is
valid.””

SECTION THREE: FEATURES OF A MUSHAARAKAH CONTRACT

1. A valid Mushaarakah contract shall be concluded by an offer and acceptance between
the partners. '’
. Each party in a Mushaarakah contract shall conduct the contract personally or
through an agent.
. In jurisprudence the jurists commonly discuss the Ablkyyah (eligibility) to carry out any
particular act. There are four pre-requisite for one to be considered eligible: a) Muslim

b) Free c) Sane d) Adult

In Shirkat, the only condition of qualification is to be sane. That means an insane
person cannot be made a partner. Being a Muslim is not necessary. To be a free
person is also not necessary. A slave who is granted permission from his master may
be a partner. To be an adult is also not necessary. A minor who has reached an
understandable age may be a partner on an issue that is of benefit to him/her, if there
is a possibility of a loss, for example, in buying, selling, hiring, etc. then the minor

requires the consent of his/her guardian to effect such a deal.
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4. Mushaarakah is a relationship established by the parties through a mutual contract.
Therefore, all the necessary ingredients of a valid contract must be present here. In
addition the essential features attributable to a Mushaarakah contract are capital,

management, profit sharing, loss sharing and a joint venture.

CAPITAL CONTRIBUTION BY ALL PARTNERS

1. The proportion of profit to be distributed between the partners must be agreed upon at
the time of effecting the contract. If no such proportion has been determined, the
contract is not valid in Shariah."

. The ratio of the profit for each partner must be determined in proportion to the actual
profit accrued in the business, and not in proportion to the capital invested by the
partners. It is not allowed to fix a lump sum amount for any one of the partners, or any
rate of profit tied up with one’s investment."

. Monetary assets denominated in different currencies shall be valued according to the
current exchange rate at the time of payment. This is to determine the shares and
liabilities of each partner.'

. The capital may also be in the form of non monetary assets and shall be valued based
on the valuation determined by a third party. This may include authoritative bodies,
experts or anybody agreed upon by the contracting parties at the time of concluding of

the contract.’
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. The ratio of profit of each partner may conform to the ratio of capital invested by him
or may differ from the ratio of investment. The ratio of profit doesn’t have to be
exactly in conformity to the ratio of investment.'®

. In case of loss, each partner shall suffer the loss according to the exact ratio of his
investment.'’

. All forms of debt shall not qualify as Mushaarakah capital, as they are not assets in
possession. Account receivables and payments due from other partners or third parties
are considered as debt, thus they should not form part of the Mushaarakah contract. '

. Additional capital may be injected upon mutual agreement of all the partners. In this
regard, the partners may agree to revise the proportion of capital contribution and the
profit sharing ratio.

. Mushaarakah capital comprising of monetary and non-monetary assets invested by each
partner should be mixed, representing the collective rights of each partner."

10.Once contributed as capital, the rights, obligations and liabilities of all assets

contributed to the Mushaarakah venture shall be jointly assumed by all the partners.
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11.The capital invested by any of the partners shall not be guaranteed because all the
partners in a Mushaarakah contract maintain the assets on a trust basis. Therefore, no
party is liable except in the case of misconduct or negligence.”

12.Any loss of capital in the course of the venture shall be recognized as capital
impairment.”’

13.Upon termination of the partnership, capital impairment loss shall be borne by the
partners proportionate to capital contribution.

14. All the partners act as an agent of each other and shall be liable for misconduct or
negligence to the partnership.”

15.New partners may enter the Mushaarakah during the tenure of the existing contract

subject to the agreement of existing partners.

MANAGEMENT OF MUSHAARAKAH VENTURE

A Mushaarakah venture may be managed in the following manner:
A. Management by all the partners.
B. Management by certain partners or a single partner.

C. Management by a third party.

. In principle, each partner has the discretion to transact in person or by appointing
someone in the following transactions : spot or deferred sales, taking possession or
custody of the partnership receivables, making payments or deposits and receiving or
providing a pledge on behalf of the partnership, asking for payment of debts,
cancellation of contracts, rejecting defective goods, renting assets of the partnership
and doing what is customary in the interest of trading, unless all or most of the

partners have not consented to a certain action. A partner cannot act against the
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interest of the partnership or perform such actions that will damage the partnership,
such as giving out grants or loans, unless all the partners have consented to such an
action.”

If all the partners agree to work for the joint venture, each one of them shall be
treated as an agent of the other in all matters related to business. Any work done by
one of them in the normal course of business shall be deemed to be authorized by all
the partners, unless a specific work has not been consented by the partners.*

It is permissible for the partners to agree that the management of the partnership will
be restricted to certain partners or to a single partner. In this case the sleeping partners
shall be entitled to the profit only to the extent of their investment, and the ratio of

profit allocated to them should not exceed the ratio of their investment.?

3 « et Jud s ol (it ) Il B2 5140 2 2 (i B gty 06D (K08 1 105y
e 5« slpag o AT (85 ) RS SR 003 WY (L) s (o) JW S e Bt
S e 0 JWy ( pleds ) B (s A ) Ronls B B G (s ) A R 2T (ppad)
% B sl e 2D 05 eatially A (e teyali g 5 05 L o8 Bols ¢ pnta

3

(&;j)\)y(js;_;géggi;agsgyl(igjm)&;wd&(v) .Jai@;;?\ésgj@m*/;u;g@,&\gé\fugf

i

O

O3y (BB ¥ (5) Fhw (DB AL ) B8 Fad Mg ST ot 3 B 54 0SS 5T il V)
) JU L 315 (S Vg R s ) Aoglads Ols (3 (S Jom N3 ) (Bls ) ASTIAS (3N T ) Bl
Syt O VL (Al ) Y () aSls g L 2 ey Sk il 3 F D o Ol ST (M) Y (3

Eazg RN OY - (e Aa ) JUl () 68 (5T QU BV BTG IS ) g w8 B0 BY)
dome @) 0l 318 =316 o 4 ¢ olad) splss . e 1ALy ¥ AU 0 U5 ¢ anlsls G2

s sy 085 B0 5 W U g 1o 1 055 eaadlly B (R it digs 5 sy

Wﬁ\@\316&4cww\6jwbﬁf§\&é§%@z

Ay ) 3 aledl Uopaly Sza ST =3yl LessY 005 Ol (o (el 093 JW (3 Lolishh ) 1edgios
Sl Sles LAY ol Lagan Jalall 251 by 0h sde s oS3 ()l (3 Sloling OVW (ol 0L (oF anSe
SIS Lo e Jgaz e OF pallally te s L JLSTly abill o ol 3 LS 58 D6 Slee LiglsY T aelill ol
B Wlode e 5l 14 Uslisg Vo Lglos O) Lo ol Wy 13) Lol ool £ gl (39 LeusT e g i Lol
o A Lagi o)l s OB (WbasT e olbs Ofy tdai LausT e Oy o Lo Jo Login i llg 3 D

Darul Iftaa Mahmudiyyah | www.daruliftaa.net | www.askimam.org



http://www.daruliftaa.net/
http://www.askimam.org/

. It is not permitted to specify a fixed remuneration for a partner who contributes in
managing the joint venture or provides some form of services, such as accounting.
However, it is permissible to give him a greater share of profit than he would have
received solely on the basis of his share in the partnership capital.*

. It is permissible that one of the partners be appointed to provide services that are
mentioned in the above clause, provided that the appointment is based on an
independent contract from the partnership contract. This is because he may be
dismissed as a manager at any point of times. As a result the Musharakah contract will
not be subject to any amendment. In this case, the appointed partner may earn a
specific remuneration.”’

. It is permissible for the partners to appoint a manager other than one of the partners
based on a relevant contract such as Wakalah (agent), Ijarah (employer) or

Mudaarabah contract.
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Note: If the management is carried out as a Mudaarabah contract then the manager
will be entitled to a share in the profit, if any, and deserves no further remuneration
for management services.”

. The managing partner(s) as an agent shall be liable for any loss caused by his

negligence or misconduct or breach of the management contract.”’

DETERMINATION OF PROFIT AND LOSS

1. The profit shall be calculated after deducting the costs, expenses and taxes attributable
to the Mushaarakah venture.”
In the event of a Mushaarakah being specified for a particular project or activity, only
expenses related to that project may be deductible.”

. The profit sharing ratio may either be proportionate to the capital contribution or be
based on a ratio/percentage which is agreed upon by all partners irrespective of their
capital contribution.”

It is not permissible to include a condition in a Mushaarakah contract that stipulates a
pre-determined fixed amount of profit for one partner.”
It is permissible to agree that if the profit realised is above a certain amount, the

profit in excess of such an amount belongs to a particular partner. The parties may
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also agree that if the profit is not over the certain amount or is below the certain
amount, the distribution will be in accordance with their agreement.”

. Partner(s) in a Mushaarakah shall not fully or partially guarantee the principal and
profit of another partner(s).”

. It is permissible to agree on setting aside a proportion of the profit to a charitable
donation due to any source of income accrued from a Shariah prohibited activities.*

. In case of loss, if any, the loss shall be shared in proportion to the capital contribution

of each partner.37

PARTNERSHIP VENTURE:

1. Business ventures of Mushaarakah shall be Shariah compliant and may be conducted
in various sectors such as trading, plantation, construction, manufacturing, investment
and services.

. Any fund accrued from Shariah prohibited activities of a Mushaarakah venture due to

circumstances may be distributed to charity.

TERMINATION AND DISSOLUTION OF THE MUSHAARAKAH AGREEMENT:

1. Partners may mutually agree to terminate the contract at any time unless stated

otherwise in the Mushaarakah agreement.”
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2. Upon termination of the Mushaarakah agreement, if the assets of the Mushaarakah are
in cash form, all of them will be distributed pro rata between the partners. If the assets
are not liquidated, the partners may agree either on the liquidation of the assets, or on
their distribution between the partners as they are. If there is a dispute between the
partners in this matter i.e. one partner seeks liquidation while the other wants
distribution of the non-liquid assets themselves, distribution is preferable. However, if
the assets are such that they cannot be separated or partitioned, such as machinery,
then they shall be sold and the sale-proceeds shall be distributed.”

Note: The question arises whether the partners can agree, whilst entering into the
contract of Mushaarakah, on a condition that the liquidation or distribution of the
business shall not be affected unless all the partners, or the majority of them want to
do so, and that a single partner who wants to come out of the partnership shall be
compelled to sell his share to the other partners and shall not force them on
liquidation or distribution.

Most of the traditional books of Islamic Figh seem to be silent on this question.
However, it appears that there is no bar from the Shariah point of view if the partners

agree to such a condition right at the beginning of the Mushaarakah.*
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A Mushaarakah contract shall be terminated either upon expiration of a specified
tenure of the contract, even though the venture is still in progress unless the partners
mutually agree to extend the partnership.*

The partnership shall be terminated upon completion of a business venture.*

Subject to terms and conditions, the Mushaarakah contract may be terminated if a
considerable portion of the capital is impaired.®

If any one of the partners die during the course of Mushaarakah, the contract of
Mushaarakah with him stands terminated. The heirs do not inherit any right of
partnership. Their rights are only related to the share of their inheritance in the assets
of the partnership enterprise. They have no rights to future profits of the business. If
they wish to continue, then they will have to make a new contract to join the
Mushaarakah venture.**

If any one of the partners become insane or otherwise becomes incapable of effecting

commercial transaction, the Mushaarakah contract stands terminated.*
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8. In case there are more than three members in the Mushaarakah agreement and one of
them dies or becomes insane, the agreement will remain intact in respect to the rest of
the members.

. Upon the termination of the Mushaarakah contract, the Mushaarakah assets shall be
subjected to the liquidation process.”’

10. Mushaarakah assets may be liquidated through actual liquidation in which the assets
are disposed to the markets or third parties. The proceeds of the disposal shall then be
measured against the capital to recover the capital and to distribute the profit or to
record a loss accordingly.*

11.In the case of an actual liquidation, the assets shall be sold at market value and the
proceeds of the sale shall be used as follows:

1. Payments of liquidation expenses.
ii. Payment of financial liabilities that are owed to the partnership.
fii.  Distribution of the remaining assets, if any, among the partners in
proportion to the profit ratio agreed upon.”
12.A constructive liquidation of the partnership assets may be effected where the

partners agree to dissolve the existing partnership and initiate a new partnership by

investing the initial assets as capital in kind.”

13.1f a constructive liquidation has to take place, all the debts and liabilities have to be

paid out then only can a new partnership be initiated.

AMENDMENT AND VARIATION OF MUSHAARAKAH AGREEMENT:
1. Any amendment or alteration to the Mushaarakah agreement may take effect at any
time through the tenure of the contract on all the terms provided such amendments

and variations are mutually agreed upon by the partners.
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2. Any amendment to the loss sharing ratio which differs from the capital contribution

ratio is not permissible.”’

We advise one to put a Mediation/ Arbitration clause such as:

Ay dispute arising from or in connection with this contract shall be finally resolved in
accordance with the standard conditions of Mediation/Arbitration of the Darul Iftaa
Mahmudiyyah Sherwood, Durban, by an arbitrator appointed by the Darul Iftaa or any

other competent Darul Iftaa.

NOTE: The above-mentioned are broad rules regarding a partnership agreement. If any
individual wishes to add any specific condition, he may do so and attach it to this
document. The conditions must not conflict with the integrals of Shariah. As such we
advise that the contract be sent to a Mufti or an Alim for revision and verification so that

all the conditions come in conformity with the dictates of Shariah.

Live like brothers and Deal like strangers

Remember to reduce all your dealings in writing
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